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Islamic Finance for Consumers in Ireland:
A Comparative Study of the Position of
Retail-level Islamic Finance in Ireland

EDANA RICHARDSON

Abstract

The Irish Government’s public interest in Islamic finance has occurred only recently,
with the publication of the Tax Briefing 2009 and the modifications to the Taxes
Consolidation Act 1997, introduced by the Finance Act 2010. Echoing develop-
ments in other non-Islamic countries, these instruments attempt to facilitate the
development of Islamic finance in Ireland by removing legislative obstacles faced
by Islamic financial products, and by clarifying the tax position of these transactions.
However, notwithstanding publicity suggesting that the Irish economy is now open to
Islamic financial activity, this accommodation has not extended, in practice, beyond
the wholesale Islamic finance market. Retail-level Islamic finance in Ireland there-
fore remains undeveloped and stymied by regulatory and taxation burdens. Focusing
on domestic Islamic finance activity, this article will consider the current legal
position of Islamic finance in Ireland. Using Islamic mortgage-alternatives as an
example, it will discuss the continuing difficulties faced by those who wish to partici-
pate in Islamic retail finance. It will also present recommendations on how this sector
could be more successfully integrated into the Irish legal framework.

Introduction

Islamic finance,1 or financial activity which is structured so as to align with the teachings
of Islamic law (sharı̄‘ah), represents a latter-day manifestation of religious adherence
which has garnered broad, and growing, recognition across the world.2 Even in jurisdic-
tions where religion has been largely removed from the public sphere and has taken on a
private, voluntary role in the lives of citizens, Islamic finance has at times been openly
facilitated and publicly promoted by government authorities.3 It could, somewhat flip-
pantly, be said that Islamic finance is one of the success stories of Islam in the West.

Driven by a resurgence of Islamic revivalist views,4 disenchantment with some conven-
tional financial products,5 and growing wealth in numerous Muslim states,6 the Islamic
finance industry has developed rapidly over the last 40 years, particularly in the last
decade. With global assets now worth over $1 trillion,7 Islamic finance has assumed
more mainstream relevance with sharı̄‘ah-compliant financial products available for
both wholesale, sophisticated financial activity and retail-level transactions. In Ireland,
official consideration of Islamic finance has only occurred recently with the publication
of the Revenue Commissioners’ Tax Briefing in October 20098 and the passing of the
Finance Act in February 2010.9 Both of these instruments contain provisions which
address the position of Islamic finance in Ireland’s taxation regime. In doing so, the Brief-
ing and relevant sections of the Act seek to clarify the tax treatment of a broad range of
Islamic finance products, many of which had previously received no specific consideration
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by Irish authorities. Ireland’s initial steps to facilitate Islamic finance activity are not,
however, entirely innovative and instead follow other countries, both Muslim and non-
Muslim, which have sought to regulate and harmonize Islamic financial products within
their economies.10 Unlike commentary in countries such as the UK and USA
however,11 discussion of the benefits and implications of an Islamic finance sector
within Ireland’s economy has almost exclusively focused on the wholesale sector and the
potential for the International Financial Services Centre (IFSC) in Dublin to attract
sharı̄‘ah-compliant investment from abroad. As a result, very little consideration has
been given to the current position ofMuslims in Ireland who would consider participating
in financial activity which is consistent with their religious beliefs.12

This article will considerwhat, if any, impact recent attempts by the IrishGovernment to
accommodate certain Islamic financial structures will have on consumers who wish to use
Islamic retail products. It will first attempt to contextualize the contemporary Islamic
finance industry and will discuss the core prohibitions which underpin sharı̄‘ah-compliant
financial activity. Itwill outline theGovernment’smotivations for this accommodation and
consider whether the development of consumer banking services, which adhere to Islamic
financial principles, can be justified. Focusing on Islamic mortgage-alternatives, it will
conclude by outlining the continuing difficulties faced by those in Ireland who attempt
to conduct their financial affairs in a sharı̄‘ah-compliant manner.

Islamic Banking and Finance

Though references to economic principles in the Qur’ān and Sunnah are often obscure
and dispersed, the Qur’ān contains explicit approval of the interrelationship between
economics and religion when it notes that “Allah has permitted trading”,13 and when
it calls on Muslims to “spend their wealth (in Allah’s Cause)”.14 Broad endorsement is
not, however, the limit of sharı̄‘ah’s intervention in financial activity. Indeed, the roots
of Islamic law have been interpreted by classical scholars as establishing basic precepts
to which Islamic finance services and products should adhere: the prohibition of interest
(ribā), the avoidance of gambling and speculation (maysir), the need to limit uncertainty
in a contract (gharar), and finally, the unlawfulness of certain forbidden (harām) activi-
ties. These principles represent the theological norms upon which the Islamic finance
industry rests and the structural parameters of sharı̄‘ah-compliant financial activity. As
a condition precedent to religious conformity therefore, deliberate avoidance of ribā,
maysir, gharar, and harām activities distinguishes Islamic financial activity from conven-
tional, secular alternatives and is the basic reason why a discrete Islamic finance industry
exists.15

Ribā

The two divine roots of Islamic law reject ribā with verse 2:275 of the Qur’ān noting that
“[t]hose who took ribā shall be raised like those who have been driven to madness by the
touch of the Devil”.16 Though the term is not explained in the Qur’ān or Sunnah, ribā
means increase and in an Islamic context, has been interpreted by many classical scholars
as unjustified gain resulting from an unfair exchange of counter-values between contrac-
tual parties.17 The scope of this prohibition has been subject to scholarly debate, however,
when applied to contemporary financial activity, Islamic law’s rejection of ribā has been
used as the immutable basis for declaring that all interest-bearing financial transactions
are contrary to Islam and void.18 As a result neither Muslims, nor financial institutions
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which purport to act in accordance with the principles of contemporary Islamic finance,
should charge or receive interest.

Numerous Islamic scholars have justified the prohibition on the basis that in Islam,
money itself in not considered to have any intrinsic value. Currency should only have
value as a medium of exchange rather than as a commodity for exchange.19 Charging
interest on money borrowed is therefore regarded as sterile, as the wealth made by the
lender is not in any way the product of that lender’s work.20 Instead, participants in finan-
cial activity are encouraged to earn legitimate profit through risk sharing and effective
involvement in economically beneficial activity. Such profits are valid because they are
not the product of idle gain but arise, rather, through calculated entrepreneurial risk
and active participation in a transaction.21

Maysir and Gharar

Like the prohibition of ribā, the proscriptions of gambling (maysir) and uncertainty
(gharar) find support in the roots of Islamic law.22 Preventing speculation, exploitation
and unfair gain, these roots have been interpreted as forbidding games of chance and
all kinds of gambling which allow someone to get something too easily.23 With maysir
explicitly classified by the Qur’ān as the “work of the devil”,24 its prohibition has been
relied on by Islamic scholars to prevent not simply explicit forms of gambling but also
business activities which contain guesswork and conjecture; transactions which are
based on pure speculation are therefore forbidden.25

Linked to the notion of speculation as illegitimate in Islamic finance, the prohibition of
gharar acts to prevent activity in which there is an excessive level of uncertainty, ignorance
or confusion. Though legitimate business risk is permitted and indeed encouraged in
Islam,26 this third prohibition renders illegitimate, financial activity in which there is
transactional unfairness to one or both of the parties.27 Building upon this, no commer-
cial venture is to be entered into blindly28 and contracts are only valid if they are devoid of
insecurity.29 In conventional, commercial transactions therefore, the prohibition of
gharar manifests itself in an understanding that “there should not be uncertainty, ambi-
guity or deception … [a] financial contract should not lack specificity in its terms”.30

Harām Investments and the Promotion of Ethics

Finally, in addition to fetters on how commercial transactions should be structured,
Islamic economic principles also place strict limits on the type of activity, transaction,
or company that can be invested in. Essentially, a sectoral screening is established
which prohibits association with industries considered to promote vice.31 Key among
these are matters explicitly prohibited by the Qur’ān or the Sunnah including the
making or selling of alcohol, pornography, and pork products.32 Earning money
through involvement in prohibited industries is forbidden (harām) and Muslims must
refrain from any connection with such activities, whether directly or indirectly through
investment in related businesses.33

Islamic financial activity, unlike the conventional finance industry, is thus constrained
by supra-social, non-temporal principles to which it must conform. The prohibitions of
ribā, maysir, gharar, and harām activity, which are frequently depicted as facilitating the
realization of sharı̄‘ah’s broader goals, require Islamic market participants to consider
issues other than maximum economic success when developing and using financial
instruments. In theory, financial activity which is underpinned and guided by moral
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goals is an attractive proposition. In practice however, compliance with the dictates of
Islamic law has not been a straightforward exercise for market participants, particularly
in non-Muslim countries.

Islamic Finance and Ireland

Islamic Finance and Capitalism

In Ireland, as with otherWestern states, religion and economics remain distinct disciplines
which are rarely, if ever, explicitly intermingled. For some commentators, the unique cali-
bration of Islamic finance, which attempts to fulfill religious precepts and to uphold the
ethical principles of Islamic law, stands in contrast to the basic philosophy of non-
Islamic economies. The separation of ethics and economics is blamed for the “unhindered
pursuit of self-interest by individuals… [and] other insoluble social evils”34 resulting from
capitalism as well as the “dialectics, indiscriminate liquidation and expropriation”35 of
socialism. By way of contrast, Islamic economics is venerated as promoting equity, com-
munal justice, the prevention of exploitation, the protection of private property and the
elimination of greed.36 Such criticisms of other economic systems and suggestions that
Islamic finance can only really be successful when part of a full-scale Islamization of
society,37 raises the question of whether Islamic finance could ever form part of the Irish
economic framework since it could be assumed that Islamic financial principles are irre-
concilable with the very essence of Ireland’s capitalist system.
In reality, a successful, fully Islamic economy has yet to be achieved anywhere38 and as

indicated by the growth of Islamic finance in Europe, the USA, and Australia, the Islamic
finance industry can and does operate in economies founded on non-Islamic ideals.39

Financial activity in capitalist economies, particularly at retail level, is not entirely
unchecked nor devoid of principles; many of the secular laws enacted today relating to
consumer protections, director’s fiduciary duties, the prevention of unfair dealing and
fraud seek to rein in the unbridled individual freedom apparently conferred by capitalism.
Similarly, the presence of ethical investment funds in Ireland’s financial market indicates
that the conflation of moral responsibility and economics found in Islamic finance is not a
novel concept in the Irish economy. While profit and economic success are aims of Ire-
land’s economic participants therefore, social issues and the wider implications of econ-
omic activity also form part of the capitalist process.
Theworld’sMuslim population is not a self contained coterie located in a single area but

is, rather, dispersed acrossmultiple jurisdictions, bothMuslim andnon-Muslim. In Ireland
alone for example, there were 32,539Muslims living in the Republic according to the 2006
Census, an increase of almost 70 per cent since 2002.40While Islamic finance conducted in
Ireland will not therefore form part of a movement towards greater Islamization of Irish
society, it could provide a discrete social minority with an ethically guided mechanism
through which they can participate in the financial sector. As simply an alternative form
of financial activity, there is no ideological reason why Islamic finance could not function
within Ireland’s economy. As a result, the overt ethical overtones of Islamic finance
should not be used by Irish authorities to justify inaction in relation to its integration.

Tax Briefing and Finance Act

The fact that Islamic finance can exist within an economy which is not underpinned by
Islamic principles does not, however, mean that those religious principles have no impact
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on Islamic finance activity itself. As a result of the economic prohibitions found in the
roots of Islamic law, Muslims cannot use many of the transactions and services offered
by conventional financial institutions as these often involve payments of interest, specu-
lation and interaction with non-sharı̄‘ah-compliant sectors. A range of Islamic finance
products and services have therefore been engineered so that they are sharı̄‘ah-compliant
but also capable of functioning within contemporary financial markets. To ensure adher-
ence to the principles of Islamic finance, these instruments are based on the “nominate
contracts” which were established by classical Islamic scholars.41 These nominate con-
tracts rely on profit and loss sharing, partnership, leasing and sale as mechanisms
through which financial activity can be conducted without violating the prohibitions of
ribā, maysir, and gharar.42 However, the Islamic finance transactions available to
Muslims today are not limited to a set of simple contracts used in antiquity.43 To
provide those using Islamic finance with the same financial choices and options as
other market participants, contemporary Islamic products modify the manner in which
the classical nominate contracts are used so as to replicate the economic outcome and
impact of conventional products,44 albeit in a sharı̄‘ah-compliant manner.45 The sub-
stance of Islamic finance transactions is therefore similar to conventional products; the
methodology and structure used to achieve this substance are, however, distinct.46

The bifurcated nature of contemporary Islamic finance has allowed those using Islamic
financial products to comply with their religious beliefs while still ensuring that the pro-
ducts they use are comparable to the conventional structures they are substituting. It has,
however, raised difficulties in terms of the treatment of such products within the context
of an established legal system. As will be discussed in more detail below, in the context of
sharı̄‘ah-compliant mortgage-alternatives, the distinctive structure of Islamic finance pro-
ducts sits uneasily within tax, regulatory and other legislative provisions which were
developed for interest-based financing. The structure of Islamic finance products may
thus result in legal treatment of such products which is inconsistent with their substance
and, by implication, with the treatment of economically comparable conventional struc-
tures. As a direct result of this potentially anomalous treatment of Islamic finance activity,
several national regulatory and financial authorities have supported methods of integrat-
ing Islamic finance products which are tailored to accommodate the unique structural
characteristics of these products.47 Amongst the most active of such authorities are
those in the UK where Government policy has endeavored “to create the right conditions
in the UK for Islamic finance to grow”48 and ultimately to position the UK as a hub for
Islamic finance.49 In relation to both regulation and taxation of Islamic finance, UK auth-
orities have adopted an approach which seeks to encourage Islamic finance through the
establishment of a level playing field between conventional and Islamic finance thus
ensuring that “no obstacles, no special favours” are applied to “alternative [i.e.
Islamic] finance arrangements”.50 The aim has therefore been to put Islamic finance
on an equal footing with conventional structures so as to facilitate fair competition
between financial products.51

In Ireland, the Revenue Commissioners’Tax Briefing in 2009 and the subsequent pro-
visions of the Finance Act 2010 both addressed the taxation of several Islamic finance
structures. The Briefing makes no legislative modifications but confirms that three
Islamic products, takāful (Islamic insurance), ijārah (Islamic leasing), and Islamic
funds, will be subject to the same tax regime as their non-Islamic counterparts.52 The
Finance Act 2010 similarly deals with the tax treatment of three Islamic structures,
“deposit transactions” (Islamic deposits), “credit transactions” (financing transactions),
and “investment transactions” (sukūk or Islamic bonds).53 However, unlike the Briefing,
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which simply confirms the application of Ireland’s established tax law, the Finance Act
amends a number of provisions of that tax law54 in order to accommodate a new category
of structured product—“Specified Financial Transactions”.55 In doing so, the Finance
Act does not refer explicitly to Islamic finance or to sharı̄‘ah and instead uses sharı̄‘ah-
neutral language to describe the relevant financial structures.56 Consistent with accom-
modations made in UK legislation therefore, the new legislative provisions relating to
“Specified Financial Transactions” are not limited to Islamic financial activity; any struc-
tures which fall within the provisions will be subject to the same tax framework regardless
of whether those transactions comply fully, partially or not at all with the dictates of
Islam.57 Nevertheless, the Irish Government has explicitly confirmed that the relevant
modifications were designed to accommodate Islamic financial activity within Ireland’s
tax regime.58

From the provisions of both the Tax Briefing and the Finance Act, as well as sub-
sequent Government commentary on Islamic finance in Ireland, it is apparent that
Ireland has adopted the level playing field approach to accommodation implemented
in the UK,59 Australia,60 Hong Kong,61 France,62 the USA,63 increasingly Malaysia,64

and even Pakistan.65 Through “equality of treatment between Islamic financial products
and their conventional counterparts” therefore, economically, though not necessarily
structurally, comparable financial services are given the same chance to compete as
genuine counterparts. In practice, Ireland’s attempts to accommodate Islamic finance
have fallen short of the changes needed to ensure a genuinely level playing field
between Islamic and conventional products. Nevertheless, it is clear that Ireland’s
approach to Islamic financial activity is not one of prioritization or preference, but
rather one which simply facilitates Islamic finance activity in Ireland by removing some
of the legal obstacles faced by sharı̄‘ah-compliant structures.

Motivations for Accommodating Islamic Finance in Ireland

The sector of Ireland’s financial market which is targeted by moves to facilitate Islamic
finance is not made clear in the Tax Briefing or the Finance Act and both of these instru-
ments outline the tax treatment of products which could be used for both wholesale and
retail Islamic finance. Government discussion of Islamic finance in Ireland has also gen-
erally focused on the fact that modifications were justified in order to provide a level
playing field between Islamic and conventional structures66 without outlining why
such equality is needed in the first place.
The Department of Finance has, however, outlined “opportunities” for Ireland which

may arise as a result of integrating Islamic finance into the Irish legal system: encouraging
investment into Ireland in the form of wholesale Islamic financial activity and the estab-
lishment of Islamic finance institutions, the provision of ethical investment opportunities
for Irish investors, and the opportunity forMuslims to participate in the financial sector in
a manner which is consistent with their beliefs.67 These perceived benefits for Ireland are
comparable to the rationales outlined in some other non-Islamic jurisdictions as the basis
for integrating Islamic finance. In the UK, for example, the Government has outlined two
objectives motivating the accommodation of Islamic finance. Domestically, a policy of
non-exclusion from the financial system has warranted Government consideration of
how the economic needs of Muslims, who would otherwise not be able to participate
in the conventional system, can be met through the provision of retail products which
comply with Islam. As a previous chairman of the UK’s Financial Services Authority
(FSA) noted in relation to the regulation of Islamic finance:
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It would have been an invidious form of social exclusion for regulation to have
prevented the development of financial products which conformed with their
religious beliefs, and therefore to have condemned them to a position where
their religious beliefs prevented them from accessing financial services.68

More broadly, the provision of alternative financial products in the wholesale sector aims
at reinforcing London’s place as a leading international financial center.69 In pursuit of
these objectives, a working group was established in 2000 at which the financial commu-
nity, the Government, Muslims in the UK, and the FSA were represented.70 This group
acknowledged a number of existing hindrances to the mainstream application of Islamic
finance in the UK including taxation and regulatory inequalities, issues of standardiz-
ation, and a lack of awareness and skills related to Islamic finance.71 Since then, there
has been a steady stream of legislative measures concerning the regulation and taxation
of both Islamic retail and Islamic wholesale financial products.

Similarly, the Australian Government has noted that the accommodation of Islamic
finance within Australian laws could provide a mechanism for encouraging wholesale,
international investment into the Australian economy and for enabling Muslims in Aus-
tralia to “access products that may be more consistent with their principles and beliefs”,
thus potentially fostering greater social inclusion.72 Like the UK, Australia has sought to
balance its focus in relation to Islamic finance between the wholesale and the retail sectors
despite the fact that Muslims make up just over 1.7 per cent of Australia’s total popu-
lation.73

Dutch financial authorities have also indicated both external and internal justifications
for integrating Islamic finance into the Netherlands’ established financial system while
stressing the need to ensure satisfactory Government oversight of financial activity.74

In order to facilitate meaningful integration of sharı̄‘ah-compliant transactions therefore,
the Dutch Central Bank has published a report highlighting the regulatory issues which
would be faced by retail and wholesale Islamic finance offered in the Netherlands.75

Despite wide reliance by Government authorities on this two-fold justification for facil-
itating Islamic finance, a number of countries have focused more overtly on the wholesale
Islamic finance sector. The SingaporeMonetary Authority and the Luxembourg Govern-
ment, for example, have explicitly noted that their primary motivation for developing an
Islamic finance industry is to attract international investment into their respective econ-
omies, not to provide sharı̄‘ah-compliant finance to their domesticMuslim populations.76

Consistent with this aim, both countries have concentrated their accommodation efforts
on wholesale products such as investment funds and sukūk.

In Ireland, the actual effect of the Government’s accommodation of Islamic finance
will be much more one sided than the range of products outlined in the Tax Briefing
and Finance Act would suggest. In reality, most commentators have taken the view
that the real ambition of the Irish Government when accommodating Islamic finance
transactions is the facilitation of wholesale Islamic finance in Ireland’s IFSC.77 Although
the provisions of the Tax Briefing and Finance Act do not restrict their application solely
to wholesale Islamic finance, their immediate effect will certainly be limited to the whole-
sale market. This arises from the fact that no financial institution offers Islamic retail
financing to customers in Ireland, Ireland’s modified tax law still does not address
some of the key tax problems faced by Islamic retail products and, most significantly,
Ireland has not yet dealt with the regulation of Islamic financial activity or issues of con-
sumer protection.78 As Islamic products are still subject to Ireland’s untailored regulatory
regime, the distinctive structure of these products may cause them to fall outside the

540 Edana Richardson



scope of relevant regulatory provisions. This will not only reduce the protection offered to
consumers who use Islamic products but, in certain cases, may simply prevent the pro-
ducts from being offered to consumers at all. In order to address a similar regulatory
gap in the UK, the FSA has clarified the regulatory treatment of a number of retail-
level Islamic finance instruments79 thus creating “a level consumer protection playing
field with products designed for similar purposes”.80

Ireland’s focus on wholesale, international Islamic finance opportunities is, to a certain
extent, understandable.81 Ireland’s Muslim population remains small, particularly when
compared with the much larger and more established Muslim communities in the UK,
France, and Germany. By removing obstacles faced by wholesale Islamic finance
under Ireland’s established laws, the legal recognition of these financial structures
would allow Ireland to diversify its financial system in line with the expanding and poten-
tially lucrative global Islamic finance industry. From the Government’s perspective, this
could draw capital into the Irish economy by encouraging wholesale Islamic finance
activity within Ireland and inward investment from participants who are transacting in
accordance with the principles of Islamic finance.82 There is, in fact, already evidence
of some international Islamic finance in Ireland with an expanding number of Islamic
funds domiciled and managed in Ireland following their authorization by the Central
Bank.83 Commenting on the potential for further wholesale Islamic finance activity in
Ireland, the Government has referred to the double tax treaties concluded with Gulf
States and the “significant opportunities for investment”84 which are now available “pro-
vided the necessary framework is in place for Islamic financial products”.85 This deepen-
ing of Ireland’s financial market would be in line with the objectives of Financial Services
Ireland which acknowledge the need to support the international marketing efforts
affirming Ireland as a “premier location for international financial service”.86

A Financial Inclusion Justification for Islamic Retail Finance

Notwithstanding perceived benefits arising out of wholesale Islamic finance in Ireland, the
lack of access to retail-level sharı̄‘ah-compliant financial instrumentsmayneed to be recon-
sidered by taxation and regulatory authorities. A mixed message emerges as regards the
potential size of an Islamic retail market in Ireland. In a report on the Finance Act 2010,
Ireland’s Department of Finance noted that “while there have been some indications
that [Ireland’s Muslim community] would like to see Islamic mortgages offered by
banks, there is no evidence of any strong demand for retail financial products as yet”. A
subsequent information note on “Islamic Finance in Ireland”, also published by the
Department of Finance, adopted a somewhat more positive tone, stating that the
Muslim community in Ireland has “indicated a demand for Shari’a compliant
finance”.87 It is suggested that there is in fact, a greater interest in Islamic retail finance
than the Government has indicated. Anecdotal evidence suggests that Muslims in
Ireland are interested in using retail-level Islamic products, particularly in order to meet
their real property needs88 while an informal study indicates a strong awareness amongst
Muslims of the lack of such products in Irish financial institutions.89 At small business
level too, there appears to be support amongst Muslims for the introduction of Islamic
finance with one survey indicating that of the Muslim entrepreneurs in Ireland that were
interviewed, 90 per cent saw a domestic need for sharı̄‘ah-compliant financial products.90

In the absence of consumer-level Islamic finance in Ireland, some members of the
Muslim community are now participating in informal financial arrangements in order
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to avoid conventional banking products which involve prohibited ribā, gharar,maysir, and
harām sectors.91 It is, however, a problematic development as it indicates that financial
activity is being conducted outside the regulated financial system and outside the
direct control of the State. Not only could this jeopardize consumer protection, but it
could marginalize some Muslims, excluding them from a formal economy which is not
reconciled to their needs. The absence of regulation over such activities may also cause
financial irregularities and a reduction in Government tax revenue. This concern has
been raised in a number of countries with the Dutch Finance Minister, for example,
noting that “[d]enial of an actual need [for Islamic finance in the Netherlands] can
lead to money-flows running via alternative channels out of the sight of the govern-
ment”.92 The development of retail-level Islamic finance in Ireland could therefore
increase official oversight of financial activity and may also encourage previously
unbanked capital into the banking sector.93

A Constitutional Justification for Islamic Retail Finance

In addition to drawing Muslims into the regulated financial market, Government facili-
tation of Islamic finance domestically would also, it is suggested, be consistent with Ire-
land’s constitutional protection of freedom of religious practice. A similar justification
has been relied on by US authorities with Thomas Baxter, General Counsel and Execu-
tive Vice President of the Federal Reserve Bank of New York, noting that “we [the reg-
ulators] are striving for a better understanding of the principles and tenets underlying
Islamic finance, so we can accommodate the free-exercise of religion and still carry out
our secular mandate”.94 While the Preamble of the Irish Constitution (Bunreacht na hÉir-
eann) expressly provides that the People of Ireland subjugate themselves to a specified
higher authority viz. “our Divine Lord, Jesus Christ”,95 Article 44 of the document con-
tains provisions protecting the rights of adherents of all religions. These rights have fre-
quently been interpreted by the Irish courts in a manner which prioritizes freedom of
religious practice even where it leads to apparently positive discrimination in favor of a
particular religion.96 The Irish courts have therefore explicitly acknowledged the validity
of legislation which seeks to accommodate religious activity.

When justifying this accommodation, the judiciary has adopted an increasingly broad
interpretation of the type of practices which will fall within the Article 44 protections. In
McNally &Anor v Ireland&Ors97 for example, MacMenamin J. appeared to suggest that
for Article 44 to apply there would need to be an identifiable religious interest at stake,
which is more than marginally important to the activity in question, though not necess-
arily an essential element of the religion as a whole.98 Most recently, Hogan J. noted
that it is not for the court to decide what was “orthodox or conventional” in matters of
faith and was satisfied that a Jehovah’s Witnesses refusal of blood transfusions was “scrip-
turally ordained” and a “test of faith” when such a situation arises.99 In light of this case
law it is suggested that where religious activity is one which is more than peripheral to the
religion and has an identifiable connection with religious faith, then the Government may
justifiably accommodate it, even if that activity is not a universally acknowledged mani-
festation of core religious tenets. Like many of Islam’s teachings,100 there is not unwaver-
ing unanimity over the finer details of Islamic financial transactions. Without a
centralized religious authority, such agreement may be difficult to achieve in practice.
Nevertheless, there appears to be broad consensus amongst Islamic scholars regarding
the religious principles which underpin sharı̄‘ah-compliant financial transactions with

542 Edana Richardson



the underlying prohibitions which are imposed on such transactions based on specific,
textual, references in the Qur’ān and Sunnah.101 These provisions do not simply catalo-
gue undesirable activity but repeatedly refer to practices which, if engaged in, would
theoretically result in punishment in the Hereafter. It is therefore suggested that the
act of adhering to these doctrinal tenets forms a practice which is widely considered by
Muslims to be motivated by conviction and expressly dictated by the sources of Islam.
Even if such practice does not have the overt centrality to religious adherence as, for
example, worship, it has nevertheless been repeatedly cited by scholars and commenta-
tors as a significant aspect of Islam and a religious principle to be adhered to, save in
the case of absolute necessity.102

There are, therefore, a number of reasons justifying a more directed effort by the Irish
Government to consider how Islamic retail finance can be integrated into Ireland’s finan-
cial and legal systems. Until such integration is achieved, there remain numerous
obstacles stymieing the establishment of a level playing field between Islamic and conven-
tional financial activity. The remainder of this article will consider sharı̄‘ah-compliant
mortgage-alternatives and their likely treatment under Irish law. In doing so, it will high-
light areas where specific accommodation may be needed.

Sharı̄‘ah-Compliant Mortgage-Alternatives

Conventional mortgages involve the use of real property as security for a loan and thus as
a mechanism for ensuring repayment to a bank of the sum originally lent to the borrower,
plus the bank’s profit.103 This assured repayment of principle plus interest violates the
contemporary interpretation of the prohibition of ribā and gharar as it involves the use
of money as a commodity and seeks to guarantee repayment at a date in the future,
regardless of intervening events.104 As a result of these sharı̄‘ah incompatible aspects of
conventional mortgages, market participants who want to conduct their financial activity
in accordance with the principles underpinning Islamic finance are excluded from parti-
cipating in the conventional mortgage market.105 This places Muslims in a difficult pos-
ition as they are prevented from acquiring property unless they can afford to pay the full
purchase price immediately.
In order to avoid the prohibited elements of conventional mortgages while still provid-

ing Muslims with a mechanism for funding the purchase of property, a number of
sharı̄‘ah-compliant mortgage-alternatives have been developed by contemporary
Islamic scholars. These products can be structured either according to a murābaha
(sale of the property to the customer with payment on a marked-up basis),106 an ijārah
wa-iqtina (lease of property to customer followed by an eventual transfer of title),107 or
a mushāraka mutanaqisah contract (shared ownership of the property between bank
and customer, the lease of that property and subsequent transfer of title).108 In the
UK, all three forms of mortgage-alternative have been accommodated in taxation and
regulatory provisions and all three are offered in the financial sector.109

In Ireland, protection offered to the consumer in a mortgage can be found in the Con-
sumer Credit Act 1995 (the CCA 1995).110 The Act defines a “housing loan” as “an
agreement for credit on the security of a mortgage of a freehold or leasehold estate or
interest in a house…”,111 and a mortgage is defined as including a charge.112 Complying
with this definition is relatively straightforward for murābaha based mortgage-alternatives
as these structures involve full transfer of the property to the customer who then repays
the debt and grants a charge over the property to the bank; in line with the CCA 1995
definition, an agreement for credit and the grant of security are both therefore present.
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Ijārah wa-iqtina and mushāraka mutanaqisah structures raise considerably more difficul-
ties. In both of these arrangements, the financial institution has total or partial ownership
of the property for the duration of the transaction and only at the end will full title to the
property be transferred to the customer. There is no credit extended by the bank to the
customer and only limited opportunity for the customer to grant a charge over the prop-
erty.113 Ownership of the property by the bank therefore creates a relationship with the
customer which is not characteristic of a conventional mortgage. As a result, these mort-
gage-alternatives fall outside of the definition of housing loans in the CCA 1995 and thus
the consumer protections and regulatory oversight provided by that legislation. Not only
could this lead to confusion amongst participants in relation to their actual and potential
rights and responsibilities under these transactions but would result in some Islamic real
estate products being subject to regulation which is distinct from that imposed on the
conventional mortgages they are designed to substitute.

A similar issue arose in the UK.114 In order to ensure comparable regulatory treatment
of customers, positive measures were taken by the British Government to bring all
sharı̄‘ah-compliant mortgage-alternatives within the regulatory remit of the FSA. By
extending secondary legislation (primarily the Financial Services and Markets Act
2000 (Regulated Activities) Order 2001 (RAO)),115 a new category of regulated activity
was created relating to “Home Purchase Plans”.116 Under section 63F(1), the RAO, as
amended, now states that “[e]ntering into a regulated home purchase plan as home pur-
chase provider is a specified kind of activity”117 and therefore subject to FSA oversight.
Home Purchase Plan is defined as an arrangement under which the borrower is obliged to
buy the interest which the home purchase provider (the bank) has in the relevant property
over the course of, or at the end of, a specified period.118 Such an extension to the sec-
ondary legislation brings both ijārah wa-iqtina and mushāraka mutanaqisah products119

within the regulatory control of the FSA and ensures that any person seeking to offer
an Islamic mortgage-alternative will now require authorization. Finally, in order to
ensure a more comparable playing field the FSA’s “Mortgage and Home Finance:
Conduct of Business Sourcebook” (MCOB) has been amended to provide guiding
rules relating to the provision of Islamic mortgage-alternatives.120 This has extended
the disclosure, charges, treatment of arrears and repossessions and responsible
lending121 provisions of MCOB to sharı̄‘ah-compliant activity.

These measures highlight the UK’s acknowledgement that comprehensive oversight of
all mortgage products can only be achieved through tailored regulatory amendments. A
similar approach should be taken in Ireland. The reality is that the current regulatory fra-
mework in Ireland is simply incapable of providing adequate protection for all varieties of
Islamic mortgage-alternative. In order for these structures to benefit from regulatory pro-
tection therefore, legislative adjustments must be undertaken. It is suggested that the
housing loan provisions of the CCA 1995 should be extended to cover “Housing Loans
and Specified Home Purchase Arrangements”122 in an accommodation which is similar
to that adopted in the UK. “Specified Home Purchase Arrangements” could then be
defined in a manner which would cover lease-to-own products which are in compliance
with Islam.123 The remainder of the CCA 1995 would need little adjustment other than
terminological modifications as its provisions are relatively consistent with the require-
ments of Islamic finance. By expanding the consumer protections offered in the CCA
1995 to include “Specified Home Purchase Arrangements”, Irish regulatory authorities
would be able to provide a comparable level of rights and duties for participants in
Islamic transactions as those found in secured property lending. This parity could be
achieved without having to undertake comprehensive legislative re-writing and without
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radically undermining the ability of the parties to comply with Islamic law’s financial prin-
ciples.
In the absence of such reform, the regulation of Islamic mortgage-alternatives offered

in Ireland remains highly uncertain. However, clarifying the taxation position of “credit
transactions”, the Finance Act 2010 outlines a number of contracts which encapsulate
the structures of murābaha124 and mushāraka mutanaqisah125 transactions.126 In order
to establish parity of taxation between conventional financial contracts and these
Islamic structures, the Finance Act treats credit transactions as if they establish a loan
relationship between bank and customer and it treats the bank’s return as if it were inter-
est. Section 267O Taxes Consolidation Act 1997, as amended by the Finance Act, there-
fore provides that the credit return arising out of the different forms of credit transaction
is, for the purpose of the Tax Acts, treated as if it were interest on a loan.127 Effectively the
Finance Act seeks to bring these arrangements within the scope of the existing rules
applying to loans and interest, where the structural distinctiveness of Islamic financial
activity would otherwise have led to anomalous tax results. For Muslims in Ireland
who wish to purchase property using one of these structures, the returns paid to the
bank will now be taxed and relieved as if they were interest payments made on a conven-
tional mortgage. This is an important development for retail-level Islamic finance in
Ireland and it reflects similar adjustments made in the UK.
There remain, however, a number of obstacles preventing a truly level playing field in

terms of the taxation of Islamic mortgage-alternatives. Principal amongst these is the
multiple stamp duty liability which arises in relation to all forms of Islamic mortgage-
alternative. For these arrangements to be legitimate under sharı̄‘ah, ownership of the
property must pass from the original seller, to the bank and then ultimately to the custo-
mer.128 The two-fold transfer will result in a double imposition of stamp duty; once when
the financial institution acquires ownership and then again when that ownership is ulti-
mately transferred in whole to the borrower.129 Additional taxation will inevitably
affect the competitiveness of sharı̄‘ah-compliant financings, yet the Finance Act has
made no attempt to address this. Even the subsequent Guidance Notes issued by the
Revenue Commissioners, while referring to the stamp duty issue, reiterate that “stamp
duty will arise under normal rules”.130

Identifying the points at which the first and second transactions take place and limiting
the imposition of stamp duty to only one, the stamp duty issue arising in relation to
Islamic property transactions was the first taxation inequality to be addressed by Her
Majesty’s Revenue and Customs (HMRC) in the UK. Section 72 of the Finance Act
2003 eliminated double Stamp Duty Land Tax (SDLT) in relation to murabaha trans-
actions131 and a similar carve-out was inserted for mushāraka mutanaqisah and ijārah
wa-iqtina in 2005.132 While these amendments have subsequently required adjustments
in order to minimize the potential for tax avoidance, the elimination of double stamp duty
liability has removed a considerable stumbling block in the way of creating an effective
Islamic retail finance market in the UK.133 In light of the Irish Finance Act’s attempt
to alleviate other tax burdens experienced by Islamic financial transactions, it is disap-
pointing that it failed to address the outstanding stamp duty issue.

Conclusion

Commenting on Islamic finance in the USA, one commentator has noted that “the legal
changes necessary to implement an Islamic finance system do not require wholesale reor-
ganization of private law or even commercial law”.134 If one considers the precedent set in
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the UK, this contention appears to be largely correct; the integration of Islamic finance
does not necessitate the establishment of an entirely separate, bespoke legal regime for
religiously guided finance. However, in light of the structural distinctiveness of Islamic
financial activity, a Government cannot adopt a non-interventionist, passive approach
to integration while still expecting Islamic finance to develop into a viable segment of
the national economy. If Islamic products are to compete with their conventional
counterparts on a level playing field therefore, it will be necessary to expand existing leg-
islative provisions so as to accommodate Islamic structures and to clarify their legal treat-
ment. Without this, Islamic finance products could be taxed and regulated in a manner
which is inconsistent not only with their economic substance but also with the treatment
of comparable interest-based transactions.

The Tax Briefing 2009 and the relevant provisions of the Finance Act 2010 go some
way towards establishing this level playing field for Islamic finance within Ireland’s finan-
cial market. However, the impact of such accommodations will primarily be felt in the
wholesale sector. This situation has arisen as a result of the fact that retail-level Islamic
finance has not yet been made available to Irish consumers despite calls from the
Muslim community for its introduction as well as the constitutional basis justifying the
accommodation of Islamic financial activity. Due to remaining issues relating to taxation
of Islamic retail products and the inability of Ireland’s regulatory regime to ensure the
equal treatment of these structures, Islamic retail finance in Ireland continues to face
numerous burdens. In the absence of amendment to Ireland’s regulatory legislation
and further modification of the tax regime, these burdens will remain, thus hindering
the emergence and development of domestic Islamic finance activity.

While there may be valid reasons why the Irish Government should move to accommo-
date both wholesale and retail Islamic structures however, the extent to which financial
institutions will be willing to offer Islamic products to Irish consumers is uncertain.
While theMuslim population in Ireland is growing rapidly, it remains small both in absol-
ute terms and as a percentage of Ireland’s population; too small perhaps for a financial
institution to justify the expense associated with introducing new financial products.
Nevertheless, it is suggested that Ireland’s small Muslim population should not
prevent the Government from effectively accommodating retail Islamic products
within Irish legislation. Such accommodations would simply extend the range of financial
services which may be provided in Ireland rather than force financial institutions to offer
Islamic products. As a result, legislative obstacles which would otherwise have been faced
by any financial institution and consumer attempting to enter into an Islamic retail
finance transaction would be removed. This may encourage Irish banks to develop
Islamic financial products designed for an expanding Irish market.
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