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Creating a space for indigenous rights: the Universal Periodic
Review as a mechanism for promoting the rights of
indigenous peoples
Noelle Higgins

Department of Law, Maynooth University, Maynooth, Ireland

ABSTRACT
In 2006, the Human Rights Council created a new method of
overseeing the implementation of universal human rights
standards, including the rights of indigenous peoples, in the form
of the Universal Periodic Review (UPR). The UPR is a peer-review
mechanism which requires States to report on their human rights
practices in a variety of fields every 4-5 years and encourages
other States to discuss, and make recommendations on, these
reports. Since the UPR was created, every member state of the
United Nations (UN) had been reviewed twice, and some have
been reviewed 3 times. The paper analyses the first two cycles of
the UPR to identify the ways in which indigenous peoples can
play a role in the process, and also to query how the rights of
indigenous peoples have been raised as part of this mechanism.
The article will conclude with a number of recommendations as to
how indigenous groups can engage with the UPR process to their
benefit in the future.
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Introduction

Created in 2006, the Universal Periodic Review (UPR) has as its aim an examination of the
human rights practices and policies of all UN member states every 4 to 5 years. Its scope is
universal, and thus includes themes that may not otherwise be reported on in other facets
of the UN human rights framework, which is particularly important in the context of
issues which are not specifically the subject of a core UN human rights treaty, such as
the rights of indigenous peoples. The UPR has also opened up significant opportunities
for the participation of non-governmental organisations (NGOs) and civil society
groups in the state review process. This development provides an important avenue for
the involvement of groups representing indigenous peoples within the UN human
rights framework, and for the voices of indigenous peoples to be better heard within
the organisation. This article explores the opportunities provided by the UPR to those
who seek to promote and protect the rights of indigenous peoples. The first section sets
out the how the UPR procedure operates. The next section then assesses how the UPR pro-
vides opportunities for NGOs representing indigenous peoples to advocate on behalf of
the groups they represent. The third section discusses some of the recent practice relating
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to indigenous peoples during the UPR process by highlighting some recommendations
made by states on this issue throughout both of the completed cycles of the review.1

While there will be a disparity in the way in which different states engage with the UPR
process, Australia was chosen as a lens through which to view the UPR mechanism in
the context of indigenous peoples, as the government has provided informative updates
on the implementation of UPR recommendations and there has been significant commit-
ment by NGOs representing indigenous peoples in the process to date. The analysis of
Australia’s engagement with the process has been based on its state, NGO and UN
reports submitted as part of the UPR process. Based on the analysis of the UPR and
state practice to date, the Conclusion of the article provides some thoughts on the effec-
tiveness of the UPR as a tool for promoting the rights of indigenous peoples, as well as
recommendations as to how the full potential of the process can be harnessed for the
benefit of indigenous peoples in the future.

The UPR mechanism

The UN created the Human Rights Council in 20062 in response to many years of harsh
criticism of the Human Rights Commission,3 and in an attempt to rebuild the institution’s
reputation as a protector and promoter of human rights.4 The Human Rights Council was
mandated to

undertake a universal periodic review (UPR), based on objective and reliable information, of
the fulfilment by each State of its human rights obligations and commitments in a manner
which ensures universality of coverage and equal treatment with respect to all States.5

After much discussion and negotiation,6 the UPR mechanism was established through
the adoption by the Human Rights Council of its ‘institution-building package’ in 2007,
with the main objective of monitoring and improving human rights practices of all
states, as well as measuring positive developments within states in the field of human
rights, and facilitating the sharing of best practices between states.7

Because the aim of the UPR is the assessment of the ‘fulfilment by each State of its
human rights obligations and commitments’,8 the Universal Declaration of Human
Rights (UDHR) serves as a basis for the review, in addition to any other human rights
instruments which have been ratified by the state under review, as well as applicable inter-
national humanitarian law, and any other commitments or pledges concerning human
rights issues made by it.9 The UDHR does not contain any provisions which deal specifi-
cally with indigenous peoples, but Article 27(1), (which provides: ‘Everyone has the right
freely to participate in the cultural life of the community, to enjoy the arts and to share in
scientific advancement and its benefits’10), is relevant in reviewing how states deal with the
rights of indigenous peoples. Other provisions of international human rights instruments,
including the International Covenant on Civil and Political Rights (particularly Article
27),11 the International Labour Organisation (ILO) Convention No. 169,12 and other
core human rights treaties,13 can also be used as benchmarks against which to gauge
how states protect and promote the rights of indigenous peoples. Furthermore, the
United Nations Declaration on the Rights of Indigenous Peoples (UNDRIP),14 which
was adopted in 2007, the year when the UPR was established, has been referred to
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throughout the UPR process as a framework which should inform state action with regard
to indigenous peoples.

There are a number of different phases in the UPR process: Preparation, Interaction,
Consideration, Adoption, and Implementation.15

Preparation phase

The first phase involves information gathering, whereby 3 reports on states’ human rights
policies and practices are complied. The first is completed by the state under review, the
second consists of a summary of reports from other stakeholders including NGOs which
deal with the rights of indigenous peoples, which is collated by the Office of the High Com-
missioner for Human Rights, and the third is based on information from independent
human rights experts, human rights treaty bodies and other UN entities. In the context
of indigenous peoples, this report could include state reports submitted to UN treaty
body mechanisms, for example, reports to the Human Rights Committee, as well as infor-
mation gathered through Special Procedure mechanisms, such as the Special Rapporteur
on the Rights of Indigenous Peoples, in addition to other UNmachinery such as the Expert
Mechanism on the Rights of Indigenous Peoples.

Interaction phase

The interaction phase of the UPR takes places during a UPR Working Group session,
when each state under review provides an oral report on their human rights policies
and practices. Reviews are conducted by the UPR Working Group, i.e. the 47 members
of the Human Rights Council. This is also named the ‘interactive dialogue’ phase of the
review process, as representatives of any UN member state can ask questions and make
comments and recommendations on the state under review’s report and the other stake-
holder information provided. While this is an important tool for facilitating discussion,
tight time constrains apply and states under review are given a total of 70 min for presen-
tation and discussion, and other states have a combined total of 140 min to make rec-
ommendations. These time limitations have resulted in ‘many States not being able to
speak at all, and diplomats lining up in the pre-dawn darkness to register to speak.’16

Sweeney and Saito state that the limited time allowances led to ‘a negative trend was estab-
lished of “friendly States” filling the speakers’ list to compliment the State under review.’17

However, it should be noted that states which do not have a chance to speak during the
interactive dialogue stage can submit their comments on the UPR’s extranet.18

Consideration and adoption phases

Following the interactive dialogue session, the state under review can consider the rec-
ommendations made to it concerning its human rights policies and practices and can
decide which ones it will support. A report is then completed by a ‘Troika’, i.e. three
members of the Human Rights Council tasked with the role of preparing an ‘Outcome
Report’, with the assistance of the Office of the High Commissioner for Human Rights.
This provides a summary of the dialogue, and includes questions, comments and rec-
ommendations made to the state under review. No sooner than 48 h after the interactive
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dialogue session there is a further 30 min discussion on the adoption of the Outcome
Report. During this time, the state under review may make preliminary comments on rec-
ommendations, stating whether it ‘supports’ or ‘notes’ recommendations. According to
Resolution 5/1, the state under review cannot ‘reject’ recommendations but it can
provide comments on recommendations which it notes, explaining why it does not
support them. All of the recommendations made are included in the final Plenary
Session Report of the Human Rights Council and the Outcome Report is adopted by
the UPR Working Group. The state under review presents its response in an addendum
to the Working Group, which is officially adopted at the Human Rights Council during
a plenary session 3–4 months after the review in the Working Group.

Implementation phase

Focus then moves to the implementation of the UPR recommendations domestically.
Unfortunately, while states can support numerous recommendations during the interac-
tive phase, how these recommendations are implemented is not always clear because there
is no official follow up mechanism within the UPR framework. States can choose to
undergo a mid-term review, in order to report on how they have been implementing rec-
ommendations after 2 years. Up to 30 July 2018, 71 states had submitted UPR mid-term
reports. 55 states submitted reports in relation to recommendations put forward during
the first cycle of the UPR, 34 submitted reports in respect of Cycle 2 and 18 states sub-
mitted mid-term reports in relation to recommendations put forward during both
cycles.19 Other stakeholders, including civil society and non-governmental organisations
can also submit mid-term reports, commenting on the progress of state implementation
of UPR recommendations.20

The Human Rights Council noted that Cycle 2 reports should particularly focus on
implementation of Cycle 1 recommendations, and this focus on implementation will con-
tinue during future cycles. There have been numerous criticisms of the UPR because of the
lack of consequences of non-implementation. Therefore, tracking of recommendations
through to the implementation stage is very important. While some states take recommen-
dations seriously and amend their domestic policies and practices in line with recommen-
dations, other states take a more lax approach to the review process. States can defer any
action on recommendations until just before their next review which can result in superfi-
cial and non-consultative changes in policy and legislation rather than a systemic change
to the human rights environment. UPRInfo has attempted to address some of these pro-
blems by creating the Follow-up Programme in 2011 which encourages all UPR stake-
holders to more actively participate in the follow-up to the UPR recommendations.21 It
also developed the Implementation of the Recommendation Index in order to categorise
the level of implementation for the UPR recommendations.

Cycle 1 of the UPR process began in 2008 and ended in 2011. 48 states were reviewed
each year in different sessions of the Human Rights Council. The process was fine-tuned
before the beginning of Cycle 2 in May 2012 which was completed in 2016, with some
minor changes being made to the modalities, including an increase in the time dedicated
to each state’s review before the Human Rights Council and the subsequent extension of
the timeframe of Cycle 2 from 4 to 4 and a half years.22 Cycle 3 is currently ongoing, begin-
ning in 2017, and ending in 2021. Over Cycle 1 and Cycle 2, a total of 57,686
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recommendations were made and, while all 193 members of the UN were reviewed, almost
all states also engaged in the UPR process by making recommendations to other states on a
variety of issues, with only 22 states failing to make any recommendations at all.23

The UPR architecture and indigenous peoples

This article seeks to identify how indigenous peoples can utilise the UPR to its fullest
potential in order to improve how states promote and protect their rights. In this
context, it is important to note that the process does provide a space for the discussion
of issues concerning indigenous peoples, in addition to opportunities for NGOs represent-
ing indigenous peoples to have a voice. This section provides a discussion of how indigen-
ous peoples can contribute to the UPR process at each phase in order to benefit from this
tool. According to Joshua Cooper, ‘these five phases amount to a 24-month campaign that
educates, engages, and empowers Indigenous Peoples to connect issues at the grassroots
level with global governmental responsibility based on recommendations drafted in
their own communities and countries.’24

Preparation phase

It is important that indigenous peoples harness the potential of the UPR for their benefit
by engaging in it to the fullest extent possible at each phase. With regard to the preparation
phase, the UN provides guidance to states as to the format of their reports, including gui-
dance on ‘thematic clustering’.25 The guidance note includes ‘examples to States in the way
in which the information provided in the national report may be thematically organized.’26

There are divided into 5 areas, i.e. (a) ‘cross cutting issues’, (b) ‘civil and political rights’, (c)
‘economic, social and cultural rights’, (d) ‘rights of specific persons or groups’ and (e)
‘specific regions or territories.’ Of particular importance to the current discussion is the
fact that under section (d) ‘minorities and indigenous peoples’ are specifically mentioned
as groups on which states should provide information as part of their review. This is very
significant given the fact that under the current UN core human rights treaty framework,
there are no other specific reporting requirements on indigenous peoples.27 Under the UN
treaty monitoring system, the rights of indigenous peoples are scantily protected and,
while states are required to submit periodic reports under the nine core treaties which
form part this system, none of these instruments deal significantly with the rights of indi-
genous issues.28 However, states have an opportunity to report on the rights of indigenous
peoples under a number of provisions which form part of the treaty monitoring system,
e.g. Article 27 of the International Covenant on Civil and Political Rights,29 various pro-
visions of the International Covenant on Social, Economic and Cultural Rights,30 and the
International Convention on the Elimination of All Forms of Racial Discrimination,31 the
Convention on the Rights of the Child,32 and the Convention on the Rights of People with
Disabilities,33 and some state reports to these treaty bodies include references to indigen-
ous peoples.34 In this context, it is noted that Article 27 of the ICCPR has been used effec-
tively in a number of cases concerning the rights of indigenous peoples and the Human
Rights Committee has built up significant jurisprudence on this topic.35 Furthermore, a
number of treaty monitoring bodies have developed indigenous rights through their ana-
lyses in General Comments.36 However, the treaty body monitoring mechanism can result
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in a fractured understanding of the rights of indigenous peoples. Certain states where
indigenous peoples live may choose not to include indigenous issues in their reports, as
there may be conflict between the group and the state. In addition, not every state with
indigenous peoples has ratified the relevant UN treaties which would provide an outlet
for the reporting on such groups. Therefore, it has been impossible to date to ascertain
a universal picture of the rights of indigenous peoples. However, because the UPR
applies to all member states of the United Nations and the reporting guidance includes
a subsection on the rights of indigenous peoples, at the most basic level, additional infor-
mation on the state of indigenous peoples globally can be distilled from this process. On a
more advanced level, states can receive recommendations on indigenous peoples which
can lead to an amendment of domestic policies and practices with regard to indigenous
rights.

It is clear then that the UPR framework expects a discussion on indigenous rights when
states in which indigenous peoples live are undergoing a review. However, in order to
make the most of this discussion, NGOs representing indigenous peoples must prepare
well to optimise the impact of the process. The preparation phase begins 18 months
prior to a review and during the lead up to the review, it is vital that stakeholders, such
as NGOs, educate the community about the work of the UPR, in order to encourage
research and recording of state violations of the rights of indigenous peoples. It is an
opportunity for stakeholders to hold consultations and write submissions which will con-
tribute to the final Stakeholder report for the UPR. An interesting example of recording of
state violations of the rights of indigenous peoples in the context of the UPR is the Testify
Campaign co-ordinated by WITNESS and the US Human Rights Network, which col-
lected video testimony from people across the United States, who shared their stories of
human rights abuse during the preparation phase for America’s review.37

It is important during the Preparation Phase that NGOs work together in order to
share resources and knowledge in writing a submission to the UPR, and thus to
increase impact. It is also key that when writing submissions (both for NGOs and
states) that recommendations are written in a straight-forward and actionable way, as
this will facilitate implementation. UPRInfo refer to these as SMART (specific, measur-
able, achievable, relevant, and time-bound) indicators. In this context UNDRIP should
be used as a framework for recommendations, and its provisions referred to in recommen-
dations for action.

It is essential that NGOs work with the government throughout the Preparation Phase
to ensure that there is an open dialogue on priority issues for indigenous peoples. Accord-
ing to UPRInfo, ‘the UPR has been successful in providing a platform for unprecedented
dialogue between CSOs and governments’, because ‘[g]overnments frequently appreciate
that civil society is willing to seek compromises and solutions to common issues rather
than embarking on naming and shaming campaigns.’38

Interaction phase

During the Interaction Phase at Geneva, groups representing the rights of indigenous
peoples can advocate effectively on behalf of indigenous peoples. In order to encourage
effective engagement of NGOs, including those representing indigenous peoples, with
the Interaction Phase, UPRInfo established UPR ‘Pre-sessions’ in 2012, at the start of
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the second UPR cycle. These meetings are open to a variety of stakeholders, including
states, civil society organisations, national human rights institutions, academics,
media, and UN bodies. UPRInfo invites the state under review to attend its own pre-
session, and the majority of such states do attend. The Pre-sessions have a ‘dual aim’;
first, they provide civil society with an international platform to directly advocate to
state delegations prior to the UPR session, and second, to allow diplomatic delegations
to access information on states’ human rights practices and policies.39 Instead of relying
solely on the large number of UPR written submissions, the Pre-sessions provide states
with the opportunity to hear directly from grass roots organisations about the human
rights situation on the ground. According to UPRInfo, ‘the ultimate aim of the Pre-ses-
sions is to ensure that the recommendations that will be made at the Review are
specific and well-targeted.’40 These Pre-sessions take place in Geneva one month before
the actual UPR Session and each one is country-specific, mirroring the actual UPR
process. At the Pre-sessions, selected civil society organisations and national human
rights institutions present on human rights issues which are important in the state
under review, and then make a number of recommendations, which they would like the
recommending states to make at the UPR. Given time restraints, not all civil society organ-
isations can take part.41

In addition to the Pre-sessions, UPR Info also organises UPR training session the day
before the Pre-sessions begin. The training sessions helps to prepare NGOs for their par-
ticipation in the UPR process and to educate them as to how to employ advocacy strategies
at the various stages of the UPR process. Groups representing indigenous peoples should
take an active part in these UPRInfo initiatives, to focus attention on their priorities and to
be well prepared for the UPR process.

NGOs representing indigenous peoples must also distil the priorities included in stake-
holder reports to produce a succinct advocacy sheet which will facilitate a dialogue with
diplomatic missions who are participating in the review in Geneva. Another way to high-
light their priorities is to organise a Side Event, which focuses on the challenges facing
indigenous peoples.

Consideration and adoption phases

Side Events can also be organised during the Consideration Phase, ‘to allow impacted indi-
viduals to share stories with member states that can transform into real recommendations
for change.’42 A useful way to illustrate the importance of the UPR to indigenous commu-
nities is to organise a viewing of the state’s review, which is broadcast live online, in local
centres. This engages local communities and can encourage an interest in ensuring
implementation of recommendations.

Once the review has been completed but before the report has been adopted, NGOs
representing indigenous peoples can distribute the results of the Review and maintain
pressure on states going forward into the implementation phase. During the Adoption
phase, there are a small number of opportunities to make a 2 min intervention before
the Human Rights Council in Geneva. NGOs representing indigenous peoples can take
part in this or they can prepare a video to be shown instead of travelling to Switzerland.
These sessions during the Adoption Phase are also webcast and so domestic screenings can
also be organised in indigenous communities.
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Implementation phase

UPRInfo states that ‘[o]nce the state under review accepts a recommendation, the real
work begins to build a culture of human rights by changing conditions through the realiz-
ation of rights reflected in the recommendations.’43 The level of implementation of rec-
ommendations varies hugely between states. This can depend on the subject-matter of
the recommendation, the action called for, and indeed, the nature of the state.44 Consistent
pressure by advocacy groups and the tracking of implementation of recommendations is
necessary in order to make the UPR a successful tool for the promotion of the rights of
indigenous peoples. Some organisations have produced templates which help track the
implementation of recommendations, and accurately record the progress states have
made. For example, Kenyan civil society stakeholders developed a document outlining
how the recommendations received by the Kenyan government should be implemented.45

In addition, The Working Group on Human Rights in India and the UN (WGHR) devel-
oped a table incorporating information regarding the UPR recommendations, as well as
possible actions on the recommendations, indicators that could help to monitor
implementation, and also the government department or ministry responsible for the
implementation. This document also includes a column that indicates the type of
measures that have been taken by the state, thus helping to keep track of the progress
made to date.46 Indigenous communities should be encouraged to prepare a similar tem-
plate for recommendations pertaining to them.

UPRInfo also suggests that NGOs should ‘[w]hen possible, work with the government
to ensure that implementation of recommendations is effective and sustainable.’47 Non-
governmental organisations need to work with governments in order to implement rec-
ommendations if possible, by reminding them of their obligations, and informing the
public of states’ promises.48 Thus, representatives of indigenous should use the UPR as
a framework for dialogue with state agencies.

Indigenous peoples and the UPR: practice to date

During both of the UPR cycles which have been completed to date, the rights of indigen-
ous peoples have been regularly included in state reports, in the reports of stakeholders,
and in recommendations made to states under review. This issue has been discussed
during the interactive dialogue stage of the UPR and the recommendations made have
led to states undertaking to change their policies and practices in respect of indigenous
peoples.

UPRInfo, a non-governmental organisation which monitors the UPR process, has
identified a total of 56 different ‘issues’ which have been raised in recommendations
made to states under review as part of the UPR mechanism. The top 5 issues raised in
the recommendations over the first two cycles were: 1. International instruments
(12,714); 2. Women’s rights (10,718); 3. Rights of the Child (10,112); 4. Torture and
other Cruel, Inhumane and Degrading Treatment (4,529) and 5. Justice (4,336).49 The
issue of indigenous peoples came in 34th position, with a total of 999 recommendations
being made over the two cycles, which amounted to 1.73% of the total recommendations
made.50 It should be noted that the issue of minority rights comes in 10th position with
2,621 recommendations, amounting to 4.54% of the total recommendations made over

132 N. HIGGINS



the two cycles, and some of recommendations made in respect of minority rights may also
have an impact on the rights of indigenous peoples. In Cycle 1, the issue of indigenous
peoples was in 33rd position, with 389 recommendations, amounting to 1.82% of the
total. The issue remained in 33rd position in Cycle 2, however while the number of rec-
ommendations rose to 610, this amounted to a decrease in percentage share of total rec-
ommendations made at 1.68%. This shows that while states are engaging more with the
UPR process over time, and while more recommendations concerning indigenous
peoples are being made, that unfortunately, overall, the importance of this issue has not
increased from Cycle 1 to Cycle 2. Indeed, the fall in importance as expressed in percen-
tage share of overall recommendations made is worrying, as the situation of indigenous
peoples remains precarious in many states the world over and the topic needs additional
attention at the UN. With fewer than 2% of all recommendations focusing on the rights of
indigenous peoples, and that percentage falling between Cycle 1 and Cycle 2, it is clear that
the UPR could be much better used as a tool to highlight the issue of indigenous rights
going forward.

The first cycle of the UPR ran from 2008-2011. During this cycle 389 recommendations
were made in respect of indigenous peoples.51 81 states made recommendations with
regard to indigenous peoples and 55 states received recommendations on this topic.52

The states which made and received the most recommendations on indigenous peoples
are as follows:53

Top 5 Receiving States Top 5 Recommending States

1. Australia (39) 1. Norway (38)
2. Chile (30) 2. Mexico (30)
3. Canada (29) 3. Bolivia (26)
4. Mexico (22) 4. Denmark (15)
5. Paraguay (20) 5. Austria (15)

During the second cycle of the UPR, running from 2012-2016, the number of rec-
ommendations in respect of indigenous peoples increased to 610.54 The number of
states making recommendations on this issue rose to 121 and 78 states received rec-
ommendations on this topic.55 The states which made and received the most recommen-
dations on indigenous peoples during this cycle are as follows:56

Top 5 Receiving States Top 5 Recommending States

1. Canada (62) 1. Mexico (28)
2. Australia (59) 2. Norway (26)
3. New Zealand (33) 3. Bolivia (23)
4. Costa Rica (29) 4. Peru (17)
5. Chile (29) 5. Uzbekistan (13)

One of the main issues which was raised in the UPR recommendations on indigenous
peoples was the implementation of UNDRIP.57 UNDRIP provides a common frame of
reference for all states, and a standard to which all states should aspire. For example,
during Cycle 1, Denmark recommended that Australia take further steps to ensure the
implementation of UNDRIP, and Ghana recommended that Australia ‘[e]nsure
effective implementation of the Declaration on the Rights of Indigenous Peoples, including
in the Northern Territory, and provide adequate support to the National Congress of Aus-
tralia’s First Peoples to enable it to address the needs of indigenous people’. In a similar
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vein, Mexico recommended to Belize that it ‘[r]edouble its efforts in favor of the respect of
the rights of indigenous peoples, in line with the provisions of the United Nations Declara-
tion on the Rights of Indigenous Peoples’ and Pakistan recommended that Canada
support and fully implement UNDRIP. During Cycle 2, Denmark recommended that
the Russian Federation ‘[o]fficially endorse the United Nations Declaration on the
Rights of Indigenous Peoples, and fully implement all relevant national laws and regu-
lations’ and Bolivia recommended to the United States that it ‘[i]mplement the United
Nations Declaration on the Rights of Indigenous Peoples.’58

However, while UNDRIP was referred to throughout the UPR process, a more direct
and exact referencing to specific provisions of this instrument may have resulted in
more specific action by states under review. While a number of issues that are covered
in UNDRIP are raised in UPR recommendations, they are not always linked back to
UNDRIP. For example, a number of recommendations focused on the question of indi-
genous lands, (an issue which is dealt with in Articles 8, 10, 25, 26, 27, 28, 29, 30, 32),
including Slovenia’s recommendation to Belize to protect Mayan customary property
rights in accordance with Mayan customary laws and land tenure practices in consultation
with affected Mayan people in Cycle 1.59 In Cycle 2, Suriname accepted Canada’s rec-
ommendation that it respect and ensure the rights of indigenous peoples related to the
preservation of their land, culture and resources,60 but these recommendations did not
specifically refer to the UNDRIP framework.

In addition, cultural sensitivity is another theme which can be identified in the rec-
ommendations concerning indigenous peoples, particularly, training as regards the
culture and language of indigenous peoples for state officials (issues which are dealt
with in Articles 8, 11, 13, 14, 15, 16, 31 of UNDRIP). For example, in Cycle 1 Austria rec-
ommended to Australia that it enhance the contacts and communication between Abori-
ginal and Torres Strait Islander communities and law enforcement officials and enhance
the training of those officials with respect to cultural specificities of these communities.61

During Cycle 2, the Republic of Congo accepted a recommendation made by Sweden that
it take additional steps for civic education and promote human rights awareness and
ensure access to justice for indigenous groups.62 Again, the UNDRIP framework is not
specifically mentioned.

Along with UNDRIP, another international legal instrument which featured a lot in the
UPR recommendations regarding indigenous peoples is ILO Convention No. 169.63

However, as with UNDRIP, this Convention was referred to in a general way rather
than there being a focus on specific provisions. For example, during Cycle 1, Bolivia rec-
ommended to Australia that it ‘[r]atify ILO Convention No. 169 and incorporate it into its
national norms’,64 which was accepted by Australia. Mexico recommended to both Bots-
wana and the Cameroon that they consider the ratification of this Convention, which was
noted, rather than accepted in both cases.65 During Cycle 2, numerous other recommen-
dations were made concerning the ratification of ILO Conventions, including a rec-
ommendation made by Uzbekistan to Sweden that it consider ratification of the ILO
convention on indigenous peoples,66 which was accepted.

While each state will approach the UPR in its way, given the flexibility that is inherent
in the mechanism, it is interesting to analyse how one state dealt with the process over the
two cycles, to question how indigenous peoples played a role in it, and how the state dealt
with recommendations regarding indigenous peoples. The state chosen for this analysis
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here is Australia. When UNDRIP was adopted in September 2007, Australia was among
only four countries to vote against its adoption, along with New Zealand, the United States
and Canada. However, following a changes of government, Australia changed its position
and made a statement in support of the instrument on 3 April 2009, with the thenMinister
for Families, Community Services and Indigenous Services, Jenny Macklin, stating that
UNDRIP ‘Australia takes another important step in re-setting the relationship between
Indigenous and non-Indigenous Australians and moving forward towards a new
future’.67 Thus, Australia accepted it as a framework for better recognising and protecting
the rights of Aboriginal and Torres Strait Islander Australians. The UPR can now facilitate
a discussion of how Australia has addressed the rights of indigenous peoples which are
protected in UNDRIP.

Cycle 1

The state report highlighted some planned and recently implemented initiatives with
regard to indigenous Australians, including the planned recognition of Aboriginal and
Torres Strait Islander peoples in the Constitution and the establishment of an Expert
Panel on this recognition,68 the National Congress of Australia’s First Peoples.69 A full
section of the report is dedicated to ‘Indigenous Australians’, and a number of challenges
facing indigenous peoples in Australia are mentioned, including disadvantages in edu-
cation, employment, and health. The report refers to UNDRIP, stating that Australia
gave its support to the instrument in April 2009, ‘reaffirming the entitlement of Australia’s
Indigenous peoples to all human rights and fundamental freedoms,’70 but it does not refer
to specific provisions of the instrument.

The stakeholder report on Cycle 1 of the UPR contained a summary of the 14 sub-
missions from 97 groups in total, illustrating that Australian NGOs felt that the UPR
was an important process with which to engage. One of the joint submissions was pre-
pared by NGOs working on the issue of indigenous rights, i.e. the Joint Submission sub-
mitted by the Aboriginal and Torres Strait Islander Legal Services of Australia (ATSILS)
composed of: Aboriginal and Torres Strait Islander Legal Service (Qld) Ltd; Aboriginal
Legal Rights Movement Inc; Aboriginal Legal Service (NSW/ACT); Aboriginal Legal
Service of Western Australia (Inc.), Perth (Australia); Central Australian Aboriginal
Legal Aid Service; North Australian Aboriginal Justice Agency; and Victorian Aboriginal
Legal Service Co-operative Limited, Fitzroy, Victoria (Australia). The information pro-
vided in this report was much more detailed with regard to specific issues of concern
facing indigenous peoples that the state report, including the establishment of a reparation
scheme,71 and the principle of free, prior and informed consent of Aboriginal and Torres
Strait Islander peoples in the development of policy that directly affect these commu-
nities.72 The report included recommendations from organisations73 that the government
‘develop a framework to implement and raise awareness about’ UNDRIP ‘in consultation
with Aboriginal and Torres Strait Islander peoples’.74 In a similar vein, OceaniaHR rec-
ommended that ‘Australia should immediately create and coordinate a national
implementation strategy plan to achieve the human rights of Aboriginal and Torres
Strait Islanders recognized in the UNDRIP’.75

The UN report on Australia for Cycle 1 of the UPR76 recalls that the Special Rapporteur
on the Rights of Indigenous Peoples particularly noted the many instances of commitment
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made by the Australian government to reconcile with indigenous peoples, including its
support for UNDRIP and the fact that he recommended that the Commonwealth and
state governments should review all legislation, policies, and programmes that affect
Aboriginal and Torres Strait Islanders, in light of the Declaration on the Rights of Indigen-
ous Peoples,77 thus placing UNDRP at the centre of the discussion on indigenous peoples
in Australia. It also references recommendation from other UN institutions in respect of
indigenous Australians, including concerns about the serious limitations of the current
Native Title Act framework which raised by Committee on the Elimination of All
Forms of Racial Discrimination, the Human Rights Committee and the Committee on
Economic, Social and Cultural Rights.78

During Cycle 1, 51 states made 162 recommendations to Australia. 144 recommen-
dations were supported. Of these 162 recommendations, 39 related to indigenous
peoples. This was the most common subject that was raised in recommendations. A
number of these recommendations focused on the implementation of UNDRRIP, e.g.
Denmark recommended that Australia ‘take further steps to ensure the implementation
of the Declaration on the Rights of Indigenous Peoples’, Norway recommended that Aus-
tralia ‘fully implement the Racial Discrimination Act and the revision of federal laws to be
compatible with the United Nations Declaration on the Rights of Indigenous Peoples’,
Bolivia recommended that Australia ‘revise its Constitution, legislation, public policies
and programmes for the full implementation of the United Nations Declaration of the
Rights of Indigenous Peoples’, Ghana recommended that Australia ‘ensure effective
implementation of the Declaration on the Rights of Indigenous People, including in the
Northern Territory, and provide adequate support to the National Congress of Australia’s
First Peoples to enable it to address the needs of indigenous people’, Hungary rec-
ommended that Australia ‘develop a detailed framework to implement and raise aware-
ness about the Declaration in consultation with indigenous peoples’, and Guatemala
recommended that Australia

launch a constitutional reform process to better recognize and protect the rights of the Abori-
ginals and Torres Strait Islanders which would include a framework covering the principles
and objectives of the United Nations Declaration on the Rights of Indigenous Peoples and
would take into account the opinions and contributions of indigenous peoples.79

Other issues were raised in the recommendations on indigenous peoples, including rec-
ommendations that Australia ratify ILO Convention No 169 (Bolivia and Norway), land
rights (United Kingdom and Thailand), and education rights (Malaysia, Thailand, and
Iran).80

However, while Australia supported all of these recommendations, apart from 1 (the
recommendation by Slovenia that it establish a National Compensation Tribunal for indi-
genous Australia impacted by the state’s assimilation policy), there was a gap in respect of
implemented the recommendations. The Joint NGO Report on Australia’s Human Rights
Record provides an update on Australia’s progress towards implementing Universal Per-
iodic Review Cycle 1 recommendations.81 The Report notes that there had not been much
progress made with regard to implementing the recommendations which had been made
by the United Nations Special Rapporteur on the Rights of Indigenous Peoples following
his 2009 visit, and significantly, the report also concludes that ‘there has been limited
incorporation of the Declaration on the Rights of Indigenous Peoples… into public
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policy or legislation.’82 This report also states that there is a ‘need for a formal commit-
ment to the development of a national implementation strategy for’ UNDRIP.83

However, it does set out some initiatives which the Australian government has taken in
respect of indigenous peoples following on from the UPR, including some activity with
regard to the operation of the native title system and the reinstatement of the Racial Dis-
crimination Act 1975 in the Northern Territory.84 The Australian government has also
taken a number of steps towards constitutional recognition of Aboriginal and Torres
Strait Islander people,85 e.g. in 2010 Australia appointed an Expert Panel on Constitutional
Recognition of Indigenous Australians to provide advice on the best way to provide rec-
ognition for Aboriginal and Torres Strait Islander peoples in the Constitution. Some of
these moves reflect the rights enshrined in UNDRIP provisions, while others may have
a more general aim, e.g. the purpose of consolidating anti-discrimination laws into one
act was not specifically to ensure compatibility with UNDRIP, but this was one of the
consequences.86

Mid-term report

Australia supported almost 95 per cent of the recommendations made during Cycle 1, and
subsequently committed to using these recommendations to inform the development of
the government’s National Human Rights Action Plan.87 As part of its mid-term report
to the Human Rights Council, Australia submitted the Action Plan; a document setting
out ‘Highlights regarding progress on Australia’s National Human Rights Action Plan
2012’; and a 1 page explanatory note on the Action Plan. This latter document includes
a number of important developments to be noted by the Human Rights Council, including
the adoption of the Aboriginal and Torres Strait Islanders Peoples Recognition Act, which
came into effect on 28 March 2013, and is identified as a first step towards constitutional
recognition of Australia’s first peoples.88

In the Action Plan, all of the UPR recommendations supported or partly supported by
Australia during the UPR are tracked to specific legal and policy changes made / to be
made in response to the recommendations, in addition to the agency leading the initiative
and a timeline for implementation of the changes. Issues concerning indigenous Austra-
lians are referred to throughout the plan and there is also a discrete section entitled ‘Abori-
ginal and Torres Strait Islander peoples’. This section states that ‘[c]urrent data shows a
significant gap in these critical areas between Aboriginal and Torres Strait Islander and
non-Indigenous populations’,89 and sets out specific measures which are designed to
‘close the gap’ in addressing the disadvantages faced by indigenous Australians. This is
a very useful document, to keep the government on track and to facilitate co-operation
with NGOs working on the issues set out in the plan.

Cycle 2

Australia’s state report for Cycle 2 highlights that the government has recognised the
importance of working with NGOs throughout the UPR process. Paragraph 10 states that

As with Australia’s response to its first review, this national report was developed following
consultations across the Australian Government, and state and territory governments. The
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views of peak non-government organisations (NGOs) on a draft version of the report were
sought at, and following, the Australian Government’s annual NGO forum on human rights.
The Australian Attorney-General, Senator the Hon George Brandis QC, also subsequently
met with peak NGOs to discuss the report and has committed to engaging with the NGO
sector throughout the process. Following Australia’s second UPR the Government intends
to once again engage with NGOs and the AHRC in relation to recommendations it receives.90

This illustrates an excellent opportunity for groups representing indigenous Australians
to engage with government on their priority issues.

As requested by the Human Rights Council, the report focuses on how the government
implemented recommendations to the state from Cycle 1. The state report thus tracks the
recommendations made in Cycle 1 and notes progress made in relation to these rec-
ommendations. The first issue which the 2nd state report focuses on is giving consti-
tutional recognition to indigenous Australians (Recommendations 103-105 and 107
from Cycle 1). Constitutional recognition had not been granted by the time of the 2nd
review, but the government states that it ‘is strongly committed to holding a referendum
to recognise Indigenous Australians in the Constitution.’91

The rights of indigenous Australians is also dealt within the report’s section on Equality
and Non-discrimination. The reports highlights that the government has an agenda for
reform in the rights of indigenous Australians in the areas of: ensuring children go to
school; getting adults into work; making sure communities are safer to live in and that
the rule of law is applied; and achieving constitutional recognition for Aboriginal and
Torres Strait Islander peoples.92 These issues echo provisions of UNDRIP, although the
report does specifically identify the relevant provisions (Article 14 (education); Article
3, Article 5 (economic development); Article 1 (rule of law). However, the report reiterates
that: ‘Australia continues to support the United Nations Declaration on the Rights of Indi-
genous Peoples as a set of important guiding principles for the Government’s engagement
with Indigenous Australians.’93

The report deals with indigenous peoples under other sections of the report, e.g. ‘Justice
and the Rule of Law’

The Australian Government will continue to directly fund Indigenous legal assistance provi-
ders in line with the Government’s Indigenous affairs priorities and ongoing commitment to
improving law and justice outcomes for Indigenous Australians. The Government will invest
$358 million over five years in legal assistance services to Indigenous Australians),94

‘Social Security’ (‘the Australian Government provides a range of payments and ser-
vices to Australians, including retirees, the unemployed, families, carers, parents,
persons with disabilities, students, and Indigenous people’),95

While the state report records progress it has made in the field of indigenous rights it
does not say that initiatives in respect of indigenous peoples are set up specifically as a
result of the UPR process, nor, predictably, does it identify the areas in which it has not
made progress and which recommendations it has failed to implement, e.g. no mention
is made of the non-ratification of ILO Convention No. 169.

The stakeholder report96 for the second cycle included a summary of 22 stakeholders’
submissions. 16 groups made individual submissions, and 5 joint submissions were made
by numerous NGOs. One joint submission was made which summarised submissions
made by 190 NGOs working on a variety of issues, including groups focusing on the
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rights of indigenous Australians. 14 submissions referred to indigenous related issues,97

and one section of the report is entitled ‘Indigenous peoples’, although issues facing indi-
genous Australians are also picked up in other parts of the report. The section on ‘Indi-
genous peoples’ relays some of the progress made by the government since the previous
UPR cycle (e.g. the adoption of the World Conference of Indigenous Peoples Outcome
Document),98 but also highlights the lack of implementation of some of the UPR rec-
ommendations. One of the submissions raised the issue that Australia was impeding
the right to self-determination of indigenous peoples ‘by continuing to impose forced inte-
gration on its peoples’.99 However, the report does not refer to UNDRIP in this context. It
does, however, refer to the Declaration in regard to the strict requirement of the Native
Title Act 1993 (Cth) of continuous connection to the land since colonisation and states
that it was incompatible with UNDRIP. The report also records that the Australian
Human Rights Commission recommends that the government develop, in partnership
with indigenous Australians, a National Strategy to give effect to UNDRIP.

The UN report100 summarises the interactions of a number of UN institutions with the
Australian government. In the context of indigenous Australians, this focused on the
Committee on the Rights of the Child, which noted ‘inadequate consultation and partici-
pation of Aboriginal and Torres Strait Islander persons in the policy formulation,
decision-making and implementation processes of programmes affecting them’.101 The
Committee was also concerned at the large numbers of indigenous children being separ-
ated from their homes and communities and placed into care that, where the preservation
of their cultural and linguistic identity was not facilitated. It recommended that Australia
review its progress in implementing the recommendations in the report ‘Bringing them
home: national inquiry into the separation of Aboriginal and Torres Strait Islander chil-
dren from their families’.102

The report also reiterates the Committee on the Elimination of Racial Discrimination’s
statement on the need to guarantee the free, prior and informed consent of the commu-
nities concerned.103 The report also refers to the Special Rapporteur on the Rights of Indi-
genous Peoples and his comments that the government should maintain ongoing
consultations with Aboriginal peoples concerning the implementation of the Stronger
Futures legislation.104

The section concerning indigenous peoples does not refer to UNDRIP, but the instru-
ment is referred to in the section on ‘Constitutional and Legislative Framework’, where it
notes that in June 2015, the United Nations High Commissioner for Human Rights wel-
comed proposals to introduce a reference to the United Nations Declaration on the Rights
of Indigenous Peoples in the Human Rights (Parliamentary Scrutiny) Act.

Cycle 2 saw an increase in recommendations made to Australia in respect of indigenous
peoples to 59. 15 of these recommendations were noted, but all of the rest were accepted.
UNDRIP again was the focus of a number of recommendations made to Australia in
respect of indigenous peoples. Senegal recommended that Australia ‘adhere to’
UNDRP, Estonia recommended that Australia to ‘develop in partnership with Aboriginal
and Torres Strait Islander peoples a National Strategy to give effect to the United Nations
Declaration on the Rights of Indigenous Peoples, and to facilitate the constitutional rec-
ognition of Aboriginal Australians’, and Hungary once again recommended that Australia
‘develop, in partnership with indigenous communities, a national strategy to implement
the United Nations Declaration on the Rights of Indigenous Peoples’.105 Other issues
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which were raised include, once again, the ratification of ILO Convention No. 169 (Chile),
and constitutional recognition of indigenous Australians (Georgia, Sri Lanka, Republic of
Korea and Estonia).106

A number of states raised concerns in relation to Australia’s treatment of indigenous
peoples, including high-levels of discrimination against Aboriginal and Torres Strait
Islander peoples (Japan), disproportionately high rates of indigenous incarceration
(Norway), however, as before, there was a lack of reference to specific provisions of
UNDRIP. In response to the UPR Cycle 2 recommendations, Australia reaffirmed its com-
mitment to improving the situation of indigenous Australians, including implementing its
Indigenous Strategy 2015-2019. However, a number of major problems continue to exist,
including in the areas of discrimination, health, life expectancy, education justice etc.107

The case study of Australia illustrates that the UPR can be beneficial to indigenous
peoples by opening and / or maintaining a dialogue between the government on indigen-
ous rights and priorities, by facilitating discussion and collaboration between NGOs
working on indigenous issues, and by concerting pressure on the Australian government
to constantly improve. Australia is to be commended for its mid-term report to the UN
Human Rights Council on Cycle 1 recommendations and its Action Plan, which clearly
tracks UPR recommendations. This is an excellent initiative and provides a framework
for consistent improvement in the field of the rights of indigenous peoples. However,
despite this, Australia was slow in implementing some Cycle 1 recommendations and
others had not been addressed by the time of writing the mid-term report or the Cycle
2 report. In addition, Australia has not submitted a mid-term report in respect of Cycle
2 of the UPR, and so it is difficult to make conclusions on the actual impact of the
UPR in this state. What is clear is that is that lobbying on the part of indigenous rights
groups in respect of the UPR recommendations is needed in order to maintain pressure
on the government to fulfil its UPR promises.

Conclusion

At the outset, there were high hopes for the success of the UPR process and it was heralded
by UN officials as a very positive addition to the UN human rights monitoring framework,
with former Secretary-General Ban Ki-moon stating in 2007 that the UPR had ‘great
potential to promote and protect human rights in the darkest corners of the world.’108

Now that 2 cycles have been completed, some observations can be made in respect of
the process’s effectiveness. To date, there has been a certain amount of ambivalence
towards the process from non-governmental groups and academics alike. One of the
main criticisms levelled at the process is that states are ‘soft’ with their recommendations
to neighbouring and / or friendly states, with Abebe commenting that ‘[t]here are ominous
signs that the problem of regional block voting, which had seriously afflicted the former
Commission, remains a formidable challenge to the Council’s decision making
process.’109 This situation led UN Watch to report in 2009 that the UPR facilitated a
‘mutual praise society’,110 rather than acting as a strong accountability tool. Unfortunately,
if this is the case, it is doubtful if a genuine appraisal of the rights of indigenous peoples can
be encouraged by this process.

However, other reviews of the UPR have highlighted positive aspects of this review
process. For example, Frazier states that ‘the UPR has been effective in promoting
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human rights in the short term. It has helped to highlight serious human rights violations
and has done so in a public forum that allows debate to occur on the best way to address
those problems. The UPR has also helped to give countries specific guidance, and indivi-
dualized, achievable goals to meet in progressing respect for human rights; goals which
many countries have met or are in the process of meeting.’111

While a number of commentaries adopted a ‘wait and see’ approach,112 as time has
passed commentaries have generally been more positive towards the UPR,113 as observers
have had the opportunity to evaluate the implementation of UPR recommendations,114

which show that states have, to a significant extent, seriously considered recommendations
made to them by other states during the UPR process and have amended some of their
policies and practices accordingly.115 Recommendations made as part of the UPR
process have influenced domestic practice through amendment of domestic laws, ratifica-
tion of international instruments and changes in governmental policies in a number of
states. However, states have taken different approaches to recording how they have
implemented the recommendations which they have accepted as part of the UPR
process. Unfortunately, the mid-term assessment is currently optional, and thus some
states may delay reviewing the UPR recommendations which they accepted until close
to their second review. What would be very help in this context is first, making the
mid-term review a requirement of the UPR process, and second, the adoption of an
implementation template, applicable to all states, whereby all states would be require to
‘map’ their actions, in terms of adoption of legislation, policy changes, institution building,
in response to their accepted UPR accepted recommendations. This would allow for a
clearer analysis of improvement (or otherwise) in states’ human rights practices. Some
states have adopted a very clear tracking approach,116 e.g. Kenya has prepared an
‘Implementation Matrix’, which illustrates the domestic measures taken as a result of
the recommendations made.117 Another effective model is used in Paraguay, known as
SIMORE,118 which is coordinated by the Ministry of Foreign Affairs and the Ministry
of Justice. Groups representing indigenous peoples should also track UPR recommen-
dations which relate to indigenous rights, to ensure that UPR commitments are not for-
gotten or pushed aside. In addition, UNDRIP provisions should be explicitly referred to
when recommendations concerning the rights of indigenous peoples are made (both by
states and NGOs), to highlight the importance of this instrument as an expression of indi-
genous rights and to ensure consistency across the board.

One of the most positive aspects the UPR process is that it provides a space for civil
society and non-governmental organisations to participate in the review. A central issue
with regard to the current framework seeking to promote and protect the rights of indi-
genous peoples is its state-centric nature. This means that the voice of indigenous peoples
can be difficult to heard, as they can generally only participate indirectly in the system, via
state representatives.119 If there is a confrontational relationship between states and an
indigenous group, it is difficult for the rights of that group to be raised before the UN
system. However, with the UPR, indigenous groups can organise and advocate on their
own behaves and contribute to the stakeholder report. Unfortunately, Universal Rights
Group has commented that ‘these crucial “shadow" reports are not fulfilling that func-
tion.’120 Therefore, additional work is needed to prepare stakeholders to contribute in a
more effective way to these reports. One option for indigenous groups is to take advantage
of the tools and training sessions offered by UPRInfo, described above, in order to be well
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prepared for the UPR process and optimise its benefits. Given the nature of the UPR,
which facilitates interactive dialogue and lesson learning between groups, indigenous
groups can learn from one another and share advice. The UPRInfo Pre-sessions are an
opening to learn lessons from each other and to strengthen advocacy on behalf of indigen-
ous peoples.

According to Indigenous World in 2011, the UPR process was a ‘limited success’.121

More encouragingly, in 2014 Joshua Cooper characterised the UPR as ‘a potent process
for the realization of human rights in indigenous homelands.’122 He also stated that:

The ultimate aspiration of the Universal Periodic Review is the improvement of human rights
in every country with significant consequences for people around the globe. If Indigenous
Peoples participate in each phase, there will be a rigorous review and the results will be sub-
stantive. It can become a regular measure of how states are implementing the rights
enshrined in the Declaration, and it can be the catalyst for the conversation with a country’s
leadership to ensure the Declaration is beyond paper, building better lives for Indigenous
Peoples.’

If groups representing indigenous peoples embrace the opportunities provided by the UPR
process to engage in stakeholder reports, to track recommendations to implementation
and to maintain pressure on states to fulfil UPR commitments, the UPR can indeed be
a powerful tool for improving their rights worldwide in the future.123
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