
Full Terms & Conditions of access and use can be found at
https://www.tandfonline.com/action/journalInformation?journalCode=fjhr20

The International Journal of Human Rights

ISSN: (Print) (Online) Journal homepage: https://www.tandfonline.com/loi/fjhr20

Education in Ireland: accessible without
discrimination for all?

David M. Doyle, Marie Muldoon & Clíodhna Murphy

To cite this article: David M. Doyle, Marie Muldoon & Clíodhna Murphy (2020) Education in
Ireland: accessible without discrimination for all?, The International Journal of Human Rights, 24:10,
1701-1720, DOI: 10.1080/13642987.2020.1773437

To link to this article:  https://doi.org/10.1080/13642987.2020.1773437

Published online: 16 Jun 2020.

Submit your article to this journal 

Article views: 2253

View related articles 

View Crossmark data

Citing articles: 2 View citing articles 

https://www.tandfonline.com/action/journalInformation?journalCode=fjhr20
https://www.tandfonline.com/loi/fjhr20
https://www.tandfonline.com/action/showCitFormats?doi=10.1080/13642987.2020.1773437
https://doi.org/10.1080/13642987.2020.1773437
https://www.tandfonline.com/action/authorSubmission?journalCode=fjhr20&show=instructions
https://www.tandfonline.com/action/authorSubmission?journalCode=fjhr20&show=instructions
https://www.tandfonline.com/doi/mlt/10.1080/13642987.2020.1773437
https://www.tandfonline.com/doi/mlt/10.1080/13642987.2020.1773437
http://crossmark.crossref.org/dialog/?doi=10.1080/13642987.2020.1773437&domain=pdf&date_stamp=2020-06-16
http://crossmark.crossref.org/dialog/?doi=10.1080/13642987.2020.1773437&domain=pdf&date_stamp=2020-06-16
https://www.tandfonline.com/doi/citedby/10.1080/13642987.2020.1773437#tabModule
https://www.tandfonline.com/doi/citedby/10.1080/13642987.2020.1773437#tabModule


Education in Ireland: accessible without discrimination for all?
David M. Doylea, Marie Muldoonb and Clíodhna Murphya

aLecturer in Law, Maynooth University, Maynooth, Ireland; bTeacher in Modern Languages, St. David’s CBS,
Artane, Dublin 5, Ireland

ABSTRACT
While Article 13 of the International Covenant on Economic, Social
and Cultural Rights articulates a comprehensive right to
education, truly accessible education remains elusive in many
countries. This article considers the accessibility of education in
Ireland in law, policy and practice, drawing on semi-structured
interviews with politicians, educators, and representatives of
various relevant interest groups. The Irish education system, once
described as a ‘Church-State co-operative’, has historically been
controlled by the Catholic Church, but in recent times has been
obliged to adapt in order to cater for an increasingly ethnically
and culturally diverse school population. The article concludes
that a variety of exclusionary practices have facilitated the
establishment of a de facto two-tiered education system in
Ireland, with marginalised groups such as asylum-seekers;
religious minorities; and the indigenous Traveller community
particularly disadvantaged. A recent process of legislative reform
addresses some key issues, such as admission policies, which
distinguish prospective students on the basis of religion, past
pupil parents, and when their name was placed on the enrolment
list. However, it remains to be seen whether these reforms will
significantly enhance access in practice.
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Introduction

The right to education is considered to be one of the most important and universal rights
in international human rights law. First declared as an international human right in the
Universal Declaration of Human Rights (UDHR) in 1948,1 it has long been recognised
as an empowerment right and one that is essential to the promotion of many other
human rights.2 The significance of the right to education as a means to exercise other
human rights has been emphasised in a number of landmark judgments. In the case of
Plyler v Doe (1982), for instance, the US Supreme Court highlighted how the absence of
adequate education fatally undermines the right to vote and affirmed that an education
is essential if citizens are to participate effectively in the political system.3 Furthermore,
the right to education has been inextricably linked to human dignity as it cultivates life
skills such as communication and self-reliance.4 In O’Donoghue v Minister for Health,
the Irish High Court drew on the UN General Assembly Declaration on the Rights of
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Disabled Persons in interpreting ‘basic elementary education’ as involving ‘such advice,
instruction and teaching as will enable him or her to make the best possible use of his/
her inherent and potential capacities, physical, mental and moral, however limited these
capacities may be’.5

Various human rights instruments refer to the right to education, among them the
European Union Charter of Fundamental Rights (Article 14), the revised European
Social Charter (Article 17) and the European Convention on Human Rights (ECHR)
(Article 2 of Protocol 1). The strongest articulations of education as a positive right,
however, are evident in the UDHR, the UN Convention on the Rights of the Child
(UNCRC, Articles 28 and 29), the Convention on the Rights of Persons with Disabil-
ities (CRPD, Article 24) and the International Covenant on Economic, Social and Cul-
tural Rights (ICESCR, Article 13). Article 26(2) of the UDHR, for example, states that
‘Education shall be directed to the full development of the human personality and to
the strengthening of respect for human rights and fundamental freedoms’, while
Article 29 of the UNCRC has been interpreted to mean that education ‘goes far
beyond formal schooling to embrace the broad range of life experiences and learning
processes which enable children, individually or collectively, to develop their personal-
ities, talents and abilities and to live a full and satisfying life within society’. That said,
the most robust, wide-ranging and comprehensive articulation of the right to education
in international human rights law is arguably found in the ICESCR. The education
rights protected by this instrument are wide-ranging,6 not least insofar as it is the
only instrument that recognises the importance of financial support for participation
in secondary and higher education, referring as it does to ‘the progressive introduction
of free education’.7 Having due regard to parental rights over their child’s education, it
recognises that secondary, technical and vocational education should be generally acces-
sible and available to all, and that States Parties must strive to progressively make such
education free.8 Ensuring that education is accessible to all without discrimination
places a particular onus on States Parties to take positive steps to prohibit discrimi-
nation.9 General Comment no. 13 of the United Nations, Committee on Economic,
Social and Cultural Rights (CESCR) confirms that ‘State parties must closely monitor
education . . . so as to identify and take measures to redress any de facto
discrimination’.10

Yet despite such a comprehensive, positive articulation of the right to education, the
CESCR has expressed reservations about the implementation of Article 13 of the
ICESCR in practice in many States Parties, including in Ireland.11 Ireland provides a
useful and interesting case study on the practical implementation of the right to education
at the domestic level for a number of reasons. The right to education is strongly protected
in the Constitution of 1937, which pre-dates the key international instruments in this area.
A natural law ethos ‘pervades’ the constitutional provision on education, which empha-
sises the ‘inalienable right and duty of parents to provide for’ the child’s education.12

The duty of the State is simply to ‘provide for’ education. This provided a constitutional
basis for the pre-existing education system, whereby the State finances denominationally
controlled education, with recognised schools receiving State funds but run by the (usually
religious) ‘patron’ through a board of management. Many scholars and commentators
have argued that the system enshrines a form of ‘religious primacy and state control’,13
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which does not adequately address either the principle of parental choice or that of acces-
sibility for all children.

For its part, the CESCR has expressed particular concern about the de facto accessibility
of education in Ireland and, in particular, discriminatory practices faced by children
belonging to religious minorities, Traveller and Roma children, migrant children and chil-
dren with disabilities.14 Such States Parties’ reports are important in determining compli-
ance with the Covenant, but they only ‘reveal part of a country’s educational picture’.15

Human rights law ‘spells out clear qualitative State obligations related to the right to edu-
cation’16 and thus this article builds on methodologies used successfully in previous work
on other human rights issues in Ireland.17 Research connections were established with key
stakeholders in education and semi-structured, open-ended interviews were conducted
with 30 interviewees. These participants included government and public representatives,
parents, school principals, teachers, and NGO personnel with particular expertise on edu-
cation rights, and provide a critical counterbalance to the ‘top-down’ reports of States
Parties. The majority of these interviews were conducted during extended fieldwork in
Dublin and were supplemented with additional interviews conducted across Ireland as
appropriate. The interviews were carried out at a location nominated by the participant
and the duration varied between 40 minutes and one hour.18 These unique ‘on-the-
ground’ or ‘bottom-up’ perspectives are ‘often overlooked in traditional doctrinal scholar-
ship’,19 but they open up important, new empirical vantages to explore these areas of
concern. This is particularly appropriate in the Irish context where the education
system was once described as a ‘Church-State co-operative’,20 but which has been
obliged, over a relatively short space of time since the 1990s, to adapt in order to cater
for an increasingly ethnically and culturally diverse school population.21

Education in Ireland

The legal framework

The right to education in Ireland is enshrined in Article 42 of the Constitution (1937) and
elaborated on by the Supreme Court in a number of seminal cases, including Crowley v
Ireland (1980); TD v Minister for Education (2001); and Sinnott v Minister for Education
(2002). Article 42, which is worth setting out in full, provides:

1. The State acknowledges that the primary and natural educator of the child is the Family
and guarantees to respect the inalienable right and duty of parents to provide, accord-
ing to their means, for the religious and moral, intellectual, physical and social edu-
cation of their children.

2. Parents shall be free to provide this education in their homes or in private schools or in
schools recognised or established by the State.

3. 1° The State shall not oblige parents in violation of their conscience and lawful prefer-
ence to send their children to schools established by the State, or to any particular type
of school designated by the State.
2° The State shall, however, as guardian of the common good, require in view of actual
conditions that the children receive a certain minimum education, moral, intellectual
and social.
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4. The State shall provide for free primary education and shall endeavour to supplement
and give reasonable aid to private and corporate educational initiative, and, when the
public good requires it, provide other educational facilities or institutions with due
regard, however, for the rights of parents, especially in the matter of religious and
moral formation.

This strikes a balance between the positive and negative obligations of the State with
regard to the provision of education. The State, in recognising the Family as the
primary and natural educator of the child, does not oblige parents to send children to
State schools should so doing violate their conscience. On the other hand, the Constitution
holds that the State shall provide for free primary education thus straddling both negative
and positive obligations.

A statutory right to education is also laid out in the Education Act 1998. S.12 of this Act
refers to the annual funding of schools, thereby ensuring the provision of free education in
the State. Furthermore, the Equal Status Acts 2000–18 prohibit discrimination in relation
to the provision of services, property and other opportunities to which the public generally
has access, such as education.22 The substantive prohibited grounds include gender,
marital status, family status, sexual orientation, age, religion, disability, race and member-
ship of the Traveller Community.23 The legislative intention clearly included the prohibi-
tion of discrimination in education, not least because ‘service’ is broadly defined as ‘a
service or facility of any nature which is available to the public generally’.24 In addition
to this more general prohibition on discrimination, Section 7 of the Equal Status Act
2000 was radical in stipulating that an ‘educational establishment’, which includes recog-
nised primary and post primary schools, shall not discriminate in relation to the admission
of a student inter alia.25 This provision was intended to address systemic discrimination
against minority groups in education, but our findings reveal that the existence of equality
legislation is not sufficient in and of itself to ensure the prohibition of discrimination in
practice. Of course, such discriminatory practices are not a uniquely Irish phenomenon
and other jurisdictions may need to follow Ireland’s legislative lead by enacting more tar-
geted legislation outlawing specific forms of discrimination in education.26

The institutional landscape for the provision of primary and secondary
education

The role of the State in Irish public education is somewhat unique, with boards of manage-
ment in charge of the direct running of and decision-making in schools. The autonomy of
educational institutions has meant that individual schools have traditionally exercised
control over admission and recruitment policies, in line with the ethos of the school.
The minimalist nature of the State’s role in the provision of education, envisaged by
Article 42, has been consistently upheld by the courts.27 The legal consequences of this
approach were seen in the long-standing issue whereby survivors of sexual abuse in
schools were barred from taking civil actions against the State due to the absence of
direct State responsibility for the running of schools. In its landmark judgment in
O’Keeffe v Hickey in 2014, the Grand Chamber of the ECtHR found that regardless of
how education is organised or who has day-to-day responsibility for schools, the State
has a positive duty to protect children from ill-treatment that occurs there.28 However,
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in coming to this conclusion, the Strasbourg Court was not required to examine the legiti-
macy of the Irish education system as such.

The constitutional structuring of the right to education has been interpreted as forming
the basis for State funding of a denominational education system whereby children have
traditionally been educated in a segregated manner along religious lines.29 In this context,
the need for a more diverse educational model is well-documented.30 The exclusionary
consequences of this system, together with the degree of control of patrons over admission
policies, are explored throughout this article.

The consequences of inaccessible education

Katarina Tomaševski, former Special Rapporteur of the Secretary General on the right to
education, noted that the denial of the right to education leads to compounded denials
of other human rights and the perpetuation of poverty.31 The Irish-focused literature
clearly illustrates the importance of facilitating school completion and ensuring access
to education. In 1993, Drudy and Lynch wrote that early school leavers are the most
prone to unemployment and stated, importantly, that ‘[I]t is clear that this group are
disproportionately drawn from the working class’.32 This finding has been reconfirmed
by the research undertaken by Emer Smyth and Selina McCoy which found that ‘even in
the boom years, those with low levels of education experienced significant difficulties in
accessing paid employment relative to their more highly qualified counterparts’ and fur-
thermore that the disparity in unemployment risks between early school leavers and
those with higher levels of education is particularly strong in Ireland when compared
to many other OECD countries.33 An elected representative in Dublin, interviewed as
part of this study, indicated that those who fall out of the system face an uncertain,
often bleak future:

If nobody in the family has gone to school and if the other adults in the family have ended up
in prison, and if that’s the tradition in the family, it’s very hard to break that barrier. A lot of
them come from Dublin 1 and Dublin 7 . . . And early school leaving is very much part of
that. Early school leaving which then brings them into addiction and then for some there
can be mental health issues as well and all those combined, they end up in prison.

An interview with the former Co-ordinator of Education in the Irish prison service
revealed similar findings:

Famously . . . the people in Mountjoy [Prison] came from a small number of postal areas in
Dublin and I’d say even within those postal areas from some small clutch of areas, yeah, em,
so yes, people, not all from the inner city but the inner plus maybe a handful of other
locations, make up the great proportion of people in prison and you will get similar patterns,
I’m saying this anecdotally but it’s fairly evident in Cork and Limerick and so on. In other
words, it’s poorer areas or more economically deprived areas.

The link between socio-economic deprivation, academic underachievement and incar-
ceration in Ireland has been well documented.34 Material deprivation and limited oppor-
tunity create the conditions necessary for the phenomenon of anomie, a society which
promises much to everyone but inevitably frustrates the desires of many.35 Criminologist
Ian O’Donnell, describing this phenomenon in an Irish context, wrote that if the same
value is deemed suitable for all members of society and yet only attainable by a few,
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then ‘poverty may breed resentment and crime’.36 While advising against stereotyping, the
former Co-ordinator of Prison Education acknowledged that:

[y]ou have people from the same deprived backgrounds who don’t end up in prison . . . it’s
just that the proportion is very, very high and the likelihood is very, very high and the oppor-
tunities to go different routes are much more limited.

O’Donnell wrote that ‘it remains difficult for a poor teenager from a public housing
complex to win a place at university and achieve conventional success’,37 which, combined
with the fact that the majority of Irish prisoners have left school before the age of sixteen,38

highlights the importance of investment to reduce educational disadvantage. This view is
supported by the findings of a unpublished study conducted by the Irish Prison Service
(2017) which revealed that just over half of inmates surveyed (52%) had dropped out of
school before the Junior Certificate.39 Notably, young adults, aged 18–24, are not only dis-
proportionately represented in the prison population,40 they also have the highest rate of
reoffending upon release.41

Having briefly outlined the legal and institutional context of the study and the conse-
quences of inaccessible education, the following sections engage in a thematic discussion
of the qualitative findings as they pertain to the concerns identified by the CESCR and
other UN monitoring bodies.

Right to education

Children belonging to a religious minority

The Committee on the Elimination of Racial Discrimination (2011), the UN Human Rights
Committee (2013) and the CESCR (2015) have all voiced concern about the dearth of non-
denominational schools in Ireland,42 although moves are afoot to increase the provision of
non-denominational and multi-denominational schools.43 Prior to its amendment by the
Education (Admission to Schools) Act 2018, s.7(3)(c) of the Equal Status Act 2000 stated
that a school does not discriminate where ‘it admits persons of a particular religious denomi-
nation in preference to others or it refuses to admit as a student a person who is not of that
denomination’. It is important to note that a distinction may be drawn between the excep-
tion which enabled schools to give preference to children of the school’s own religious
denomination in circumstances where the school was oversubscribed (under which the
school was never required to demonstrate that this decision was essential in maintaining
the ethos of the school), and the other exception whereby schools may refuse admission
even where a place is available, although it was necessary that the school demonstrated
that this was essential in maintaining the ethos of the school. Glendenning refers to this
latter exception as very significant and one that places a heavy onus on schools to justify
refusal of access to certain candidates as essential to the maintenance of the school
ethos.44 The former exception has been largely removed by the introduction of the 2018
Act,45 whereas the latter has not been removed by the same Act.46 The effects of this so-
called ‘baptism barrier’ were keenly felt by children in the Muslim community, as explained
by a representative of the Islamic Cultural Centre of Ireland (ICCI):

The school principal may reject children on faith grounds, under the claim of protecting the
school ethos . . . It doesn’t sit in peace with the concept of equality . . . I am aware of a number

1706 D. M. DOYLE ET AL.



of parents who used to live in Dublin 14 and they chose a school because of proximity and
because of quality education over there and they have been refused on faith grounds.

Such ‘Catholic first’ admission policies are, as a government minister pointed out, the
product of a different era when the administration of education was controlled by the
hegemonic Catholic Church in a predominantly Catholic State:

It wasn’t set up for the current cohort of people we have in the country . . . now we have a
situation emerging where, eh, there’s quite a number of children from various different inter-
national backgrounds, ethnic backgrounds and religious backgrounds, all trying to fit into a
model that was actually designed for, eh, for one majority faith.

While the representative of the ICCI was quick to acknowledge the important role that the
Catholic Church has played in the history of the Irish education system, his views seem to
be aligned with groups such as the Humanist Association of Ireland, who, according to
Humphreys, have heavily criticised the protection of religious school patronage and
called for an absolute ban on school patrons requesting baptism certificates for enrolment
procedures.47

Under the Education (Admissions to Schools) Act 2018, oversubscribed schools
(approximately 20% of schools) are no longer permitted to discriminate on the basis of
religion by prioritising enrolment for baptised children, thus removing a ‘pressure’ on
parents to get their child baptised so as to gain access to their local school.48 The Act pro-
vides for a limited exception to this change for certain recognised minority religion
schools, in line with the constitutional permissibility of positive discrimination in
favour of minority religions.49 While this amendment reflects the growing diversification
and secularisation of Irish society, the enduring denominational nature of the system
remains contentious, not least because approximately 90% of national schools remain
under the patronage of the Catholic Church and 5% under that of other religious
organisations.50

Traveller children

It is not just the question of school patronage that is important in terms of accessing the
right to education, but school admission policies in general. A report from the Economic
and Social Research Institute in 2009 found that 80% of schools accept all candidates who
present for admission, with the remaining 20% relying on admission policies to select, or
rather de-select certain candidates.51 The case of Christian Brothers’High School Clonmel v
Stokes (2011) highlights the barriers such policies can create for certain members of
society. In proceedings brought by Mary Stokes on behalf of her son, it was argued that
the school’s admission policy indirectly discriminated against John Stokes, a Traveller,
preventing him access to education in that particular establishment.52 The policy of the
all-boys school gave preference to the sons of past pupils or those whose sibling had
attended the school. It was argued that this policy indirectly discriminated against Travel-
ler children, as the rate of second-level educational attainment was quite low among the
Travelling community and therefore parents of Traveller children were less likely to
have attended secondary school at all. McCarthy J, in deciding if the policy was compliant
with s.3(1)(c) of the Equal Status Act 2000, focused on the disadvantage such a policy
placed on Travellers and non-Travellers alike. He found that John Stokes was no more
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disadvantaged than a non-Traveller in the circumstances. In February 2015, the Supreme
Court dismissed a subsequent appeal by Mary Stokes, with Clarke J finding that there was
insufficient statistical evidence to show that the policy in question presented a particular
disadvantage to Traveller children. The judgments of the Irish Superior Courts in Stokes
have been widely criticised in the academic commentary.53 A representative of Pavee Point
also articulated the organisation’s disappointment with the Supreme Court finding:

We were disappointed with the outcome, that the Supreme Court, eh, you know, vindicated
the school in question, felt that they were operating within the law and that may be so, but we
think the law is inherently discriminatory and the law should be changed.

In highlighting how Travellers are at a significantly greater disadvantage than settled chil-
dren in this regard, another interviewee from the Dublin-based NGO explained:

A lot of Travellers would’ve been nomadic as well, before the Housing Miscellaneous Pro-
visions Act came in in 2002, they would’ve been nomadic, so they would’ve travelled
around . . . they wouldn’t have been historically in the school . . . they never would’ve estab-
lished a family history within that school.

He contended that such admission policies perpetuate societal segregation by not facilitat-
ing the inclusion of Traveller children in certain mainstream schools:

Laws and policies get developed and designed from a particular value base, from a particular
perspective. So in other words, those with power and privilege who get to design these pol-
icies and laws will end up designing something invariably that will support and validate their
way of life and will then have a negative impact on other communities and that school admis-
sions policy is one example of it.

The 2018 Act partially addresses these concerns by providing that oversubscribed schools
will not be allowed to allocate more than 25% of their places to children of past pupils.54

However, it remains to be seen what the impact of this reform will be in practice.
While the very existence of the Equal Status Act may seem to suggest that the govern-

ment is compliant in law with its obligations under Article 13 in ensuring equality of
access to education, it is plausible to argue that Ireland falls short of these obligations
in practice. This is also evident in the context of ongoing participation in education. In
pointing out the State’s failure to discharge its duties in this regard, Glendenning refer-
ences the 2002 Census, which estimated that 45.2% of Irish Traveller children fail to com-
plete primary education and by the of age 15, 63.2% have left school.55 More recent Census
data also indicates that educational attainment among Travellers remains significantly
behind that of the general population.56 The negative experiences of older Travellers in
schools has perhaps contributed to a reluctance among children in this community to
engage with the education system. As one interviewee put it:

A lot of older Travellers are afraid to approach the schools, because they had such a bad time
in school, being discriminated against in school . . . there were segregated yards, there were
segregated provision (sic) around education in classes . . . some Travellers were put at the
back of the class and given crayons, given colouring books and told that they didn’t need
to learn Irish.

Article 13 places the onus on the State to ensure adequate access to education for all, but
the representatives from Pavee Point suggest that many of the existing laws and policies
need to be ‘equality-proofed’. Budget cuts during the recent recessionary years, for
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instance, have seen the withdrawal of visiting teachers for Travellers in secondary schools
which sends a negative message to the Traveller Community in terms of the State’s will-
ingness to adhere to measures put in place to prohibit discrimination.57 The co-director of
Pavee Point intimates that economic policy supersedes any desire at government level to
appreciate cultural diversity or improve Traveller participation in education:

Schools and the education system, em, you know, is a mechanism that the State has put in
place just to produce individuals who are effectively economic units who serve the
economy, serve the labour market.

This interviewee also alluded to the lack of cultural diversity in the current curriculum,58

which they argued ‘reflects primarily a white, settled, probably the middle class view of the
world’.

Migrant children: asylum seekers as a particularly vulnerable group

In 2004, Katarina Tomaševski asserted that ‘discrimination against non-citizens should be
eliminated’.59 Depending on their background, migrant children may be adversely affected
by the problems created by the ‘Catholic first’ rule operated in some schools, as well as the
past pupil rule and the ‘first come, first served’ policy, whereby the time and date on which
the parents make an application for their child to attend the school is used as a basis for
admission. In particular, the upshot of this ‘first come, first served’ practice is that there are
now schools which are predominantly non-national in certain localities, particularly as
those from other jurisdictions coming into Ireland do not appreciate the importance of
registering their child’s name a few years in advance. One interviewee remarked how in
Lucan, County Dublin, this practice led to the establishment of an Educate Together
school where the pupils ‘were almost entirely non-nationals’. She noted how this school
became known as the de facto ‘foreigner school’ and one to which local parents, including
some local immigrant parents, were not keen to send their children.

Within the broad category of ‘migrant children’, one of the most vulnerable groups in
Irish society are the 1,647 children currently in state accommodation for asylum-seekers,
known as direct provision.60 Direct provision has attracted heavy criticism,61 with Arnold
referring to it as an unnatural family environment, which is not conducive to positive
development in children.62 The children living in these centres are the children of
asylum-seekers who, due to circumstances beyond their control, find themselves at the
margins of Irish society due to enforced poverty. This system has resulted in lengthy
delays in the processing of asylum-seekers applications and as a result, individuals are
living in direct provision for longer periods than for that which the system was intended.63

An interview with a government minister revealed his strongly held views on this system:

I’m ashamed of it. Em, I think it’s intolerable. I think it’s eh, it’s effectively inhumane what
we’ve stood over for the last, em, fifteen years and I won’t stand over it.

In the United Kingdom, a study carried out at Cambridge University found that children
of asylum seekers’ enjoyment of the right to education was compromised, because ‘the
educational needs of asylum-seeker and refugee children have tended to be marginalised
or ignored’.64 The placement of these families in areas where the local schools had no
available places or inadequate resources to meet the needs of these children was in no
small part to blame for this problem.65 In Ireland, it seems that a lack of suitable

THE INTERNATIONAL JOURNAL OF HUMAN RIGHTS 1709



transportation to school has been problematic for children in direct provision centres,66

although one interviewee contradicted this view. He stated that ‘families . . . are located
generally in the centre of a town . . . There are bus services and . . . those connections
have been made’.

Furthermore, unlike in the UK where the Local Education Authorities have responsi-
bility under the Education Act 1996 for the placement of refugees and asylum-
seekers,67 it is the non-statutory Reception and Integration Agency (RIA) that is respon-
sible in Ireland for sub-contracting the day-to-day running of direct provision centres to
private agencies.68 Ensuring the child’s right to education is clearly not at the top of the
agenda for many of these agencies. In a moving submission to the Oireachtas Joint Com-
mittee on Public Service Oversight and Petitions in 2014,69 Pako Mokoba gave a detailed
account of her six years living in a direct provision centre. Highlighting some of the
difficulties pertaining to education she made the following remarks concerning home-
work: ‘how do you educate a child when there is no table? Where there is no space?’
One of the government ministers interviewed, having visited many of these centres,
clearly agreed:

Let’s be frank about it, a child is not supposed to grow up in a direct provision centre . . . so
the idea of us having a direct provision centre that is connected to a school kinda misses the
point. You know what I mean, they shouldn’t be living there.

In 2014, Liam Thornton wrote that asylum-seekers exist as a unique category of immi-
grant insofar as they do not benefit from statutory rights to social support.70 Adults in
direct provision centres receive €38.80 weekly, with €29.80 also paid for each dependent
child. While one minister pointed out that parents are entitled to receive the Back to
School Clothing and Footwear Allowance, it has been reported that the aforementioned
indirect costs associated with education disproportionately affect these families.71 Govern-
ment policy, which until recently prevented asylum-seekers from accessing the labour
market (and still makes it very difficult for asylum seekers to do so), has undoubtedly
exacerbated this situation.72

In addition to the financial barriers, cultural and social barriers can also prove proble-
matic. The 2015 report of the Joint Committee on Public Service Oversight and Petitions
revealed that children from direct provision centres often face bullying and harassment in
their schools, and that these children miss out on class time by virtue of the requirement
that they must accompany their parents to the RIA when they sign-on.73 Moreover, inte-
grating into a new school environment while trying to follow instruction in a new language
is undoubtedly an intimidating prospect. In the UK, an Ofsted report74 recognised the
positive role many schools played in integrating asylum-seeker pupils, a trend also
remarked on by a government representative:

I was in Mosney there a couple of months ago and one of the local schools had a fantastic
initiative . . . they got everybody from the class to go back to the [direct provision] centre
and they did work and colouring and playing together in the centre. This is these childrens’
homes, so they brought their friends home. It was actually lovely to see it.

A 2014 study of parenting in direct provision centres in the West of Ireland also revealed
that ‘parents regretted not being able to have play dates, sleepovers or birthday parties for
their children due to their living environment and limited incomes’. The systemic failings
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of the education system for this group contrasts with the importance of schools as a site of
integration and opportunity: in the 2014 study cited above, despite the difficulties experi-
enced, school was still ‘perceived as a very positive influence in children’s lives’.75

Children with special educational needs

The barriers to education faced by learners with special needs has been well documented in
the educational literature,76 while the inadequacies of the Irish legislative framework have
been the subject of domestic and international criticism.77 These failings − which include
the repeal of s. 32 of the Education Act 1998 pertaining to educational disadvantage78

and the reluctance to commence some sections of the Education for Persons with Special
Educational Needs (EPSEN) Act 2004 − effectively deny children with special education
needs the right to certain services and support measures in mainstream schools.79 In
Sinnott vMinister for Education (2001), for instance, Barr J in theHighCourt expressed dis-
satisfaction at the failure of the Executive, specifically the Department of Finance, to act on
‘the constitutional obligations of the State to all sectors of the community and in particular
to the right of the grievously deprived in society’.80 The plaintiff, who was 23 years old, had
been diagnosed with autism and profoundmental disablement, and his mother successfully
brought a case in the High Court seeking access to appropriate education, claiming that her
son’s constitutional right to a free primary education extended beyond the age of eighteen,
and furthermore, that the Government’s refusal to provide this violated his rights as well as
her right to educate her son according to Article 42 of the Irish Constitution. The Supreme
Court overturned the High Court decision, finding that State’s obligation to provide for
appropriate ‘primary education’ extends only up to the age of eighteen.

Litigation concerning education for children with autism has proven to be highly con-
tentious and an interview with the parents of a child who was diagnosed with autism at an
early age highlights the frustration endured by parents trying to secure access to secondary
education for their children.81 They consider their son lucky to have secured a place in one
of the first autism units to be set up in the State. With the appropriate supports in place in
a local mainstream secondary school, their son’s future has indeed, to use Kelly J’s words
in TD v Minister for Education, been ‘influenced for good’82:

He’s part of the community and that’s wonderful because sometimes you feel we live on a
little island and there’s nobody, because it is a very isolating condition and that was one
of the benefits of him being in the school in his community . ..

He has since graduated from Trinity College Dublin, along with two former classmates
from the same autism unit, with a Certificate in Contemporary Living, an achievement
his parents feel was made possible as a result of his education in a mainstream setting.
Referring to an email she wrote to a former Minister for Education, regarding the positive
role the autism unit played in the child’s education, his mother said:

I wrote him a big long email saying [he] had now done his Leaving Cert . . . it had done what
it said on the tin and here he was, able to get in and out of the college on his own, and func-
tion. I mean, when [he] started in the school . . . I was worried that he’d ever be able to func-
tion on his own.

This autism unit has been in operation since 2006, but only has a capacity for six boys at
any one time, with the obvious upshot being that a new first year pupil cannot be enrolled
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until a sixth year pupil leaves. This shortage of places appears to be representative of the
situation nationally. In 2013, Kevin Whelan, Chief Executive Officer of Irish Autism
Action, highlighted that with as few as thirty specialised autism units available at second-
ary level the State is ill-prepared to deal with the ‘explosion of need’ for educational sup-
ports for these vulnerable children.83 While such media reports seem to indicate that the
State is not prepared for the level of spending that will be required to meet the demand for
such units in the near future, unpublished statistics provided by an employee of the
Department of Education in 2015 indicate otherwise:

The number of autism units has increased significantly . . . the school year ending in 2011
there were only 41 autism units at post-primary level across the whole country and this
school year we’re ending up with 152 of them . . . We’ve made a massive increase in
autism units at both levels but it’s more pronounced at second level because the numbers
were so low to begin with.

Special needs education forms an integral part of the debate surrounding accessibility to
education without discrimination and s.2 of the EPSEN Act 2004 requires children with
special needs to be educated in an inclusive environment, unless to do so would not be
in the best interests of the child. Regrettably, the failure to implement the remaining sec-
tions of this 2004 Act – particularly significant statutory supports such as mandatory
assessment, education plans and related services – is not without consequence,84 but
the Education (Admissions to Schools) Act 2018 did give the Minister the power to
compel a school to open a special needs class should the National Council for Special Edu-
cation identify that the need arises in a given area.85 Furthermore, with the government
investing almost €1.7 billion in Special Education in 2019, this provision has gone some
way to ensuring equality of access to education for certain children with special needs.86

Education (Admission to Schools) Act 2018

Admission policies

The common theme running through the reports of the various UN treaty bodies and the
interviews was the need to amend the existing legislative framework to eliminate discrimi-
nation in school admissions.87 In this context, an announcement by the former Minister
for Education, Jan O’Sullivan, in 2015, indicating a cap of 10% on school places being
reserved for children of past pupils was to be welcomed. While this was undoubtedly a
step in the right direction and a noticeable improvement on the 25% suggested by both
her predecessor, Ruairi Quinn (and subsequently by her successor, Richard Bruton),
concern at such a move was expressed by the Joint Managerial Body (JMB), the represen-
tative body of voluntary secondary school management, as well as certain fee-charging
schools, such as Belvedere College and Blackrock College in Dublin.88 In the final
version of the legislation, a cap of 25% was put in place.

Yet aside from the advantage given to children of past pupils when allocating places and
the ‘baptism barrier’ discussed above, one of the most contentious issues surrounding
schools’ admission policies is the ‘first come, first served’ rule. In 2015, the JMB argued
that issues surrounding enrolment only arise in the 20% of schools which are oversub-
scribed and suggested that the Admission to Schools legislation will amount to Depart-
mental micromanagement of the enrolment process. It contended that the appeals
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procedure under s.29 of the Education Act 1998 was sufficiently transparent and effective,
providing the example that out of approximately 120,000 enrolments in 2012 there were
only 244 appeals, 40 of which were successful.89 While keen not to ‘overstate the problem’,
a government representative nonetheless pointed out:

. . . the number of appeals wouldn’t necessarily be representative of how many people maybe
might have a reason to appeal . . . anecdotally you would know that people who don’t get into
one school just take another place somewhere else.

She continued by giving the example of how the ‘first come first served’ enrolment policies
of certain schools in her constituency have had the net effect of populating two Educate
Together schools in the locality with a predominantly immigrant, non-national student
cohort. In highlighting how children from immigrant families can face barriers of
access to their local schools, she stated:

It’s that thing of newcomers . . . immigrants don’t know, they don’t know what the story is,
they come into the community, they don’t know that you have to have your name down
straight when the child is born . . . or they mightn’t arrive on time to do that.

Even if they do get their names down in time, the interviewee pointed out the additional
difficulties they may face:

. . . but then the thing of the Catholic thing might come in, might go against them, or the
catchment area as well, or the age, because another thing immigrants want to do is send
their kids to school when they’re four, or some of them do.

It is, of course, not only immigrants who have felt the effects of such practices, but also
people migrating within Ireland, as explained by an advisor to the Minister for Education:

. . . if either parent gets a job in a new town, or they’re transferred from one town to another
in their existing job without knowing that was coming, how could they have possibly planned
to have their child’s name down on a waiting list?

The Education (Admission to Schools) Act 2018 changes this practice by replacing the
‘first come, first served’ rule with an Annual Admissions Notice,90 while it will also
phase out waiting lists with the intention of making the system more accessible to all.
That said, many of the anticipated improvements will be quite difficult to realise in
reality. The dilution of the ‘parental rule’ in school admission policies will, for example,
conflict with the parents’ right to choose a school for their children, an issue which a gov-
ernment representative suggests might be quite localised:

In our Committee everybody wanted to get rid of it, but I mean, there might be particular
TDs in particular constituencies [who might be resistant] . . . I think it might be more
areas that are affluent and there might be a lot of fee-paying schools, or there might be
schools where there’s that tradition, so there might be a little bit of resistance in that sense.

Importantly, the 2018 Act applies to all schools recognised under the Education Act 1998,
but removing the provision where children have been enrolled from birth to attend a par-
ticular school may still prove problematic in certain fee-charging schools where this prac-
tice has been long established.91 As one elected representative put it, eliminating waiting
lists, which effectively amount to priority admission, entirely after five years will be ‘very
difficult to do in reality . . . I think it is easier said than done’.
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Conclusion

A variety of exclusionary practices, which to date have been legally permissible, have
helped to facilitate the establishment of a de facto two-tiered education system in
Ireland. Tomaševski emphasised that the challenge of access ‘requires halting and rever-
sing exclusionary policies and practices, not only countering their effects’.92 This requires
commitment at government level to a human rights based approach to policy formation. It
is vital to ensure that the State does not rely on mere compliance with its international
obligations in law, but also that those commitments translate into practice. A human
rights approach to the design and implementation of admission policies, in particular,
is vital to the elimination of discriminatory practices and to the creation of equal oppor-
tunities for social mobility.

It is evident from this study that the Education (Admission to Schools) Act 2018,
although undoubtedly a significant step in the right direction, does not go far enough
in ensuring accessibility without discrimination to schools in the Irish State. Although
the removal of the so-called ‘baptism barrier’ for admission to Catholic primary schools
is to be welcomed,93 the decision to limit the number of places that can be reserved for
children of former pupils to 25% is problematic as it retains this exclusionary practice,
albeit to a lesser extent than before. Moreover, while the ministerial power to order the
opening of a special class has been exercised,94 it is difficult to see how this power alone
can address the dramatic shortfall of places and inequality of educational opportunity
that exists for some children with special educational needs.95 That said, one of the
most positive effects of the legislation will be the phasing out of waiting lists for places
in schools, along with other sharp practices, which according to one government
official, were ‘designed to weed out foreigners’, such as compulsory attendance at open
days, interviews or the payment of a fee to hold a place for a child in a school will be for-
bidden under the new legislation.96 Importantly, however, previous experience with
rights-based legislation in this area (the EPSEN Act 2004) shows that the promulgation
of progressive legislative rules is meaningless if never technically brought into force.
Most sections of the 2018 Act have, however, been commenced at the time of writing.97

Tomaševski notes that the rationale behind the parental right to choose their child’s edu-
cation ‘is to prevent any state’s monopoly of education and to protect educational plural-
ism’.98 Given the strong protection of parental choice in Article 42 of the Constitution, it
is striking that many interviewees highlighted that the laws governing education in
Ireland were formulated to reflect a particular type of society. Moreover, the ICCI represen-
tative remarked that while Ireland is no longer a culturally homogenous society, many
Muslim children and children of various ethnic minorities who have grown up in Ireland
are still considered to be foreigners. In remarks echoing those of the Traveller NGO, he ques-
tioned the motives underlying policies which permit the exclusion of citizens who are
members of the Traveller community from certain schools, asking ‘Do we want to establish
superiority and inferiority?’ This interviewee also argued that educational exclusion is a fun-
damental layer of social exclusion and one that impacts seriously on the future of our society.
Pimentel warns that an education system which enables discrimination on the basis of reli-
gion, language, race, and gender creates and perpetuates a divided society.99 In this context,
it is particularly important to ensure that all of the partners in education uphold the fair and
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transparent implementation of the 2018 legislation and do not seek to undermine its pro-
visions through cleverly worded admission policies or unprincipled practices.

One final conclusion that emanated from the interviews conducted in the course of this
study is that the law itself can serve a dynamic social purpose. Although the principal aims
of legislation are, inter alia, to bring the law into line with contemporary social values and
convictions, and to address deficiencies which have come to light through judicial
interpretation or monitoring frameworks, the educative or rhetorical role of law cannot
be ignored.100 The law can lead schools on the values that should inform individual, col-
lective and organisational behaviour with regard to the inclusion of children with disabil-
ities and equality of access for children from ethnic minority or socially disadvantaged
backgrounds. Furthermore, law reform has the potential to focus public opinion on
important aspects of contemporary education and to provoke considerable discourse
about equality of access to education in Ireland. Such debates suggest that the challenge
facing our government doubtlessly lies in adapting the system currently in practice to
the exigencies of an increasingly secular and diverse school population.101 As Glendenning
points out, it falls to this generation to ensure that the legislative programme for education
in this country can accommodate the needs of all the people on this island within the fra-
mework of national, EU and international law commitments.102 It is, however, imperative
that this generation ensures that it is implemented in practice too.

Notes

1. Mashood Baderin and Manisuli Ssenyonjo, eds., International Human Rights Law: Six
Decades after the UDHR and Beyond (Aldershot: Ashgate, 2010).

2. Jack Donnelly and Rhoda Howard, ‘Assessing National Human Rights Performance: A
Theoretical Framework’, Human Rights Quarterly 10, no. 2 (1988): 214–48.

3. Conor O’Mahony, Educational Rights in Irish Law (Dublin: Thomson Round Hall, 2006), 20.
4. Ibid.; See also Sandra Fredman, Human Rights Transformed: Positive Rights and Positive

Duties (Oxford: Oxford University Press, 2008).
5. Declaration on the Rights of Disabled Persons, Proclaimed by General Assembly resolution

3447 (XXX) of 9 December 1975; [1996] 2 IR 20, 65.
6. Dympna Glendenning, Education and the Law (Haywards Heath: Bloomsbury Professional,

2012), 426.
7. Neville S. Harris, Education, Law and Diversity (Oxford: Hart Publishing, 2007), 39.
8. Rhona Smith, Textbook on International Human Rights (Oxford: Oxford University Press,

2014), 335.
9. O’Mahony, Educational rights in Irish law, 64.
10. United Nations, Committee on Economic, Social and Cultural Rights (CESCR), General

Comment No. 13: The Right to Education (Art. 13 of the Covenant), 8 Dec. 1999, E/C.
12/1999/10, para. 6(B). This is also echoed by the United Nations Convention on the
Rights of the Child (CRC), General Comment No. 1: The Aims of Education (Art. 29(1)
of the Covenant), 17 April 2001, CRC/GC/2001/1, para. 10 and 11.

11. CESCR, State Party’s Report (2015), 10.
12. Oran Doyle, Constitutional Law: Text, Cases and Materials (Dublin: Clarus Press, 2009), 222.
13. G.F. Whyte, ‘Education and the Constitution: Convergence of Paradigm and Praxis’, Irish

Jurist 25 (1992): 69.
14. CESCR, State Party’s Report (2015), 10.
15. Katrien Beeckman, ‘Measuring the Implementation of the Right to Education: Educational

Versus Human Rights Indicators’, The International Journal of Children’s Rights 12, no. 1
(2004): 71–84, 73.

THE INTERNATIONAL JOURNAL OF HUMAN RIGHTS 1715



16. Ibid., 72.
17. David M. Doyle and others, ‘“I Felt Like She Owns Me”: Exploitation and Uncertainty in the

Lives of Labour Trafficking Victims in Ireland’, British Journal of Criminology 59, no. 1
(2019): 231–51; Clíodhna Murphy and others, ‘Still Waiting’ for Justice: Migrant Workers’
Perspectives on Labour Exploitation in Ireland, Industrial Law Journal, dwz023, https://
doi.org/10.1093/indlaw/dwz023.

18. The anonymity of the interviewees is preserved in the article unless the interviewee consented
to their identity/organisation being identified.

19. F. McGaughey, ‘The “Curious Grapevine”: 70 Years of Non-governmental Organisations in
the United Nations Human Rights System’, The Universal Declaration of Human Rights at
70: A Review of Successes and Challenges, eds. Noelle Higgins, Amina Adanan, David
M. Doyle, and Michael Doherty (Clarus Press, 2019), 169.

20. Dympna Glendenning, ‘The Irish Constitution: Education and Human Rights in Recognised
Schools’, 2, https://www.ihrec.ie/download/pdf/dr_glendenning_ihrc_law_society_10th_
annual_human_rights_conference_13_october_2012.pdf (accessed October 26, 2017).

21. Mary Gilmartin, Ireland and Migration in the Twenty-First Century (Manchester: Manche-
ster University Press, 2015).

22. Glendenning, Education and the Law, 763–4.
23. Ibid.
24. Ibid., 725–6.
25. Claire Bruton, ‘Commentary on Christian Brothers High Schools Clonmel v Mary Stokes

and the Equality Authority’, M. Enright, J. McCandless, and A. O’ Donoghue, eds., North-
ern/Irish Feminist Judgments: Judges Troubles and the Gendered Politics of Identity (Hart,
2017), 347.

26. Kishore Singh, ‘Foreword’, in Human Rights and Equality in Education: Comparative Per-
spectives on the Right to Education for Minorities and Disadvantaged Groups,
eds. S. Fredman, M. Campbell, and H. Taylor (Bristol: Policy Press 2018), at ix.

27. Sinnott v Minister for Education [2001] IESC 63; [2001] 2 IR 505.
28. ECtHR, Application no. 35810/09, Jan. 28 2014.
29. Campaign to Separate Church and State Ltd v Minister for Education [1998] 3 IR 321.
30. See Alison Mawhinney, ‘ADiscriminating Education System: Religious Admission Policies in

Irish Schools and International Human Rights Law’, International Journal of Children’s
Rights 20, no. 4 (2012): 603–23; John Coolahan, Caroline Hussey, and Fionnuala Kilfeather,
The Forum on Patronage and Pluralism in the Primary Sector: Report of the Forum’s Advisory
Group (Dublin, 2012).

31. Katarina Tomaševski, Manual on Rights-Based Education: Global Human Rights Require-
ments Made Simple (Bangkok: Asia and Pacific Regional Bureau for Education, UNESCO,
2004), 11.

32. Sheelagh Drudy and Kathleen M. Lynch, Schools and Society in Ireland (Dublin: Gill & Mac-
millan, 1993), 145.

33. Emer Smyth and Selina McCoy, Investing in Education: Combating Educational Disadvan-
tage (Dublin: Economic and Social Research Institute, 2009), 39.

34. Paul O’Mahony, Mountjoy Prisoners: A Sociological and Criminological Profile (Dublin:
Stationary Office, 1997); Ian O’Donnell and others, ‘When Prisoners Go Home: Punishment,
Social Deprivation and the Geography of Reintegration’, Irish Criminal Law Journal 17, no. 3
(2007): 3–9; Irish Penal Reform Report, Turnaround Youth: Young Adults (18–24) in the
Criminal Justice System – The Case for a Distinct Approach, May 2015, http://www.iprt.ie/
files/IPRT-Turnaround-web-optimised.pdf (accessed October 26, 2017); Wayne Hart and
Deirdre Healy, ‘An Inside Job’: An Autobiographical Account of Desistance’, European
Journal of Probation 10, no. 2 (2018): 103–19.

35. Robert K. Merton, ‘Social Structure and Anomie’, American Sociological Review 3 (1938):
672–82.

36. Ian O’Donnell, ‘Violence and Social Change in the Republic of Ireland’, International Journal
of the Sociology of Law 33 (2005): 112.

1716 D. M. DOYLE ET AL.

https://doi.org/10.1093/indlaw/dwz023
https://doi.org/10.1093/indlaw/dwz023
https://www.ihrec.ie/download/pdf/dr_glendenning_ihrc_law_society_10th_annual_human_rights_conference_13_october_2012.pdf
https://www.ihrec.ie/download/pdf/dr_glendenning_ihrc_law_society_10th_annual_human_rights_conference_13_october_2012.pdf
http://www.iprt.ie/files/IPRT-Turnaround-web-optimised.pdf
http://www.iprt.ie/files/IPRT-Turnaround-web-optimised.pdf


37. Ibid.
38. National Crime Council, Tackling the Underlying Causes of Crime: A Partnership Approach:

A Consultation Paper (Dublin: Stationary Office, 2002); Carl O’Brien, ‘Half of Prisoners Drop
Out of School Before Junior Certificate’, Irish Times, February 6, 2018.

39. Ibid.
40. Irish Penal Reform Report, Turnaround Youth.
41. Irish Prison Service, Irish Prison Service Recidivism Study (May 2013), 10–11.
42. United Nations Committee on the Elimination of Racial Discrimination, Consideration of

Reports Submitted by States Parties under Article 9 of the Convention (April 4 2011);
CESCR, State Party’s Report (2015); United Nations Human Rights Committee, Concluding
Observations on the Fourth Periodic Report of Ireland (August 19, 2014).

43. Dan Griffin, ‘Eight New Schools to Be Under Non-Denominational Patronage’, Irish Times,
November 3, 2016.

44. Glendenning, ‘The Irish Constitution: Education and Human Rights in Recognised Schools’,
11.

45. Section 7(3) of the Equal Status Act 2000 (as inserted by section 11 of the Education (Admis-
sions to Schools) Act 2018). This section was commenced on 3 October 2018.

46. Section 62(7) Education (Admissions to School) Act 2018.
47. Joe Humphreys, ‘Ban Schools from Seeking Baptism Certs for Entrants, Say Humanists’, Irish

Times, January 23, 2015.
48. Carl O’Brien, ‘Bruton Faces Fight Over Plans to Lift Schools’ “Baptism Barrier”’, Irish Times,

January 3, 2018.
49. Quinn’s Supermarket Ltd. v Attorney General [1972] IR 1.
50. Department of Education and Skills, ‘Minister Bruton Delivers Historic Reform of School

Admissions’, May 9, 2018, https://www.education.ie/en/Press-Events/Press-Releases/2018-
press-releases/PR18-05-09.html (accessed August 31, 2018).

51. Emer Smyth and others, Adapting to Diversity: Irish Schools and Newcomer Students (Dublin:
Economic and Social Research Institute, 2009), 58–69.

52. [2015] IESC 13.
53. See Mel Cousins, ‘Travellers, Equality and School Admissions: Christian Brothers High

School Clonmel v Stokes’, Bar Review 16, no. 6 (2011): 16–20; Mel Cousins, ‘Education
and the Equal Status Acts: Stokes v Christian Brothers High School Clonmel’, Dublin Univer-
sity Law Journal 38, no. 1 (2015): 157–81; Shivaun Quinlivan, ‘Stokes v Christian Brothers
High School: An Exercise in Splendid Isolationism?’, Irish Journal of European Law 18, no.
2 (2015): 81–91; Olivia Smith, ‘Perpetuating Traveller Children’s Educational Disadvantage
in Ireland: Legacy Rules and the Limits of Indirect Discrimination’, International Journal of
Discrimination and the Law 14 (2014): 145–67; Bruton, ‘Commentary on Christian Brothers
High Schools Clonmel v Mary Stokes and the Equality Authority’, 345–66.

54. S.62(1)(b) of the Education Act 1998, as inserted by section 9 of the Education (Admissions
to School) Act 2018.

55. Glendenning, ‘The Irish Constitution: Education and Human Rights in Recognised
Schools’, 7.

56. Central Statistics Office, ‘Profile 7 Religion, Ethnicity and Irish Travellers’, Oct. 2012, https://
www.cso.ie/en/census/census2011reports/
census2011profile7religionethnicityandirishtravellers-
ethnicandculturalbackgroundinireland/; Central Statistics Office, ‘Census of the Population
2016 – Preliminary Results’, July 14, 2006, http://www.cso.ie/en/releasesandpublications/
ep/p-cpr/censusofpopulation2016-preliminaryresults/ (accessed October 27, 2017).

57. Pavee Point, Traveller and Roma Education (Factsheet), http://www.paveepoint.ie/
document/traveller-and-roma-education/, (accessed June 27, 2016).

58. Department of Justice, ‘Summary of the Submissions Received for the Revised National
Traveller and Roma Inclusion Strategy’, http://www.justice.ie/en/JELR/NTRIS%
20submissionsFeb2016.pdf/Files/NTRIS%20submissionsFeb2016.pdf (accessed June 28, 2017).

59. Tomaševski, Manual on Rights-Based Education, 24.

THE INTERNATIONAL JOURNAL OF HUMAN RIGHTS 1717

https://www.education.ie/en/Press-Events/Press-Releases/2018-press-releases/PR18-05-09.html
https://www.education.ie/en/Press-Events/Press-Releases/2018-press-releases/PR18-05-09.html
https://www.cso.ie/en/census/census2011reports/census2011profile7religionethnicityandirishtravellers-ethnicandculturalbackgroundinireland/
https://www.cso.ie/en/census/census2011reports/census2011profile7religionethnicityandirishtravellers-ethnicandculturalbackgroundinireland/
https://www.cso.ie/en/census/census2011reports/census2011profile7religionethnicityandirishtravellers-ethnicandculturalbackgroundinireland/
https://www.cso.ie/en/census/census2011reports/census2011profile7religionethnicityandirishtravellers-ethnicandculturalbackgroundinireland/
http://www.cso.ie/en/releasesandpublications/ep/p-cpr/censusofpopulation2016-preliminaryresults/
http://www.cso.ie/en/releasesandpublications/ep/p-cpr/censusofpopulation2016-preliminaryresults/
http://www.paveepoint.ie/document/traveller-and-roma-education/
http://www.paveepoint.ie/document/traveller-and-roma-education/
http://www.justice.ie/en/JELR/NTRIS%20submissionsFeb2016.pdf/Files/NTRIS%20submissionsFeb2016.pdf
http://www.justice.ie/en/JELR/NTRIS%20submissionsFeb2016.pdf/Files/NTRIS%20submissionsFeb2016.pdf


60. Irish Refugee Council, ‘Children in Direct Provision Accommodation’, http://www.
irishrefugeecouncil.ie/children-and-young-people/children-in-direct-provision-
accommodation (accessed October 27, 2017).

61. Liam Thornton, ‘The Rights of Others: Asylum Seekers and Direct Provision in Ireland’, The
Irish Community Development Law Journal 3 (2014): 43.

62. Samantha K. Arnold, State Sanctioned Child Poverty and Exclusion: The Case of Children in
State Accommodation for Asylum Seekers (Dublin: Irish Refugee Council, 2012).

63. Enda O’Neill, ‘Crippling Delays Are the Biggest Crisis Facing Asylum-Seekers’, https://www.
unhcr.org/en-ie/news/editorial/2018/4/5ae9bdf04/crippling-delays-are-the-biggest-crisis-
facing-asylum-seekers.html (accessed February 20, 2020).

64. Madeleine Arnot and Halleli Pinson, The Education of Asylum-Seeker and Refugee Children:
A Study of LEA and School Values, Policies and Practices (Cambridge: University of Cam-
bridge, 2005), 16.

65. Harris, Education, Law and Diversity, 212.
66. Arnot and Pinson, The Education of Asylum-Seeker and Refugee Children, 16.
67. Harris, Education, Law and Diversity, 213.
68. Thornton, ‘The Rights of Others: Asylum Seekers and Direct Provision in Ireland’, 43.
69. ‘Pako Mokobo – Direct Provision in Ireland’, OireachtasRetortTV. October 22, 2014, https://

www.youtube.com/watch?v=gvpu2TFGEMc (accessed October 27, 2017).
70. Thornton, ‘The Rights of Others: Asylum Seekers and Direct Provision in Ireland’, 43.
71. E. O’Kelly, ‘School Costs Put a Further Strain on Families in Direct Provision’ (Audio Report

for Morning Ireland, RTE Radio One, August 29, 2018), https://www.rte.ie/radio1/morning-
ireland/programmes/2018/0829/988234-morning-ireland-wednesday-29-august-2018/?
clipid=102910294#102910294 (accessed August 29, 2018).

72. Liam Thornton, ‘A View from Outside the EU Reception Acquis: Reception Rights for
Asylum Seekers in Ireland’, in The Recast Reception Conditions Directive: Central Themes,
Problem Issues, and Implementation in Selected Member States, eds. Paul Minderhoud and
Karin Zwaan (Oisterwijk, The Netherlands: Wolf Legal Publishers, 2016), 49–76; Liam Thorn-
ton, ‘Putting Wrong to Rights: Asylum Seekers and Freedom to Work in Ireland’ (blogpost),
https://liamthornton.ie/2018/06/27/putting-wrong-to-rights-asylum-seekers-and-freedom-to-
work-in-ireland/ (accessed August 29, 2018).

73. Houses of the Oireachtas. Joint Committee on Public Service Oversight and Petitions, Report
on the extension of the remit of the Ombudsman to cover all aspects and bodies associated with
the Direct Provision System (DPS) and the extension of the remit of Freedom of Information to
cover all aspects and bodies associated with the DPS including all the suppliers of goods and
services, whether from the Private or Public Sectors (2015), http://www.oireachtas.ie/
parliament/media/DirectProvisionReport07052015.pdf, (accessed August 25, 2018).

74. Office for Standards in Education, The Education of Asylum-Seeker Pupils. HMI 453
(London: Ofsted, 2003).

75. Helen U. Ogbu, Bernadine Brady, and Louise Kinlen, ‘Parenting in Direct Provision: Parents’
Perspectives Regarding Stresses and Supports’, Child Care in Practice 20, no. 3 (2014): 263.

76. Michael Shevlin, Mairin Kenny, and Eileen McNeela, ‘Access Routes to Higher Education for
Young People with Disabilities: A Question of Chance?’, Irish Educational Studies 23, no. 2
(2004): 37–53; Elizabeth O’Gorman and Sheelagh Drudy, ‘Addressing the Professional
Development Needs of Teachers Working in the Area of Special Education/Inclusion in
Mainstream Schools in Ireland’, Journal of Research in Special Educational Needs 10
(2010): 157–67; Sean Griffin and Michael Shevlin, Responding to Special Educational
Needs: An Irish Perspective (Dublin: Gill & Macmillan, 2011); T. Day and J.Travers, ed.,
Special and Inclusive Education: A Research Perspective (Oxford: Peter Lang, 2012);
R. McConkey, C. Kelly, S. Craig, and M. Shevlin, ‘A Decade of Change in Mainstream Edu-
cation for Children with Intellectual Disabilities in the Republic of Ireland’, European Journal
of Special Needs Education 31 (2016): 96–110; R. Rose and M. Shevlin, ‘Support Provision for
Students with Special Educational Needs in Irish Primary Schools’, Journal of Research in
Special Educational Needs 20 (2020): 51–63.

1718 D. M. DOYLE ET AL.

http://www.irishrefugeecouncil.ie/children-and-young-people/children-in-direct-provision-accommodation
http://www.irishrefugeecouncil.ie/children-and-young-people/children-in-direct-provision-accommodation
http://www.irishrefugeecouncil.ie/children-and-young-people/children-in-direct-provision-accommodation
https://www.unhcr.org/en-ie/news/editorial/2018/4/5ae9bdf04/crippling-delays-are-the-biggest-crisis-facing-asylum-seekers.html
https://www.unhcr.org/en-ie/news/editorial/2018/4/5ae9bdf04/crippling-delays-are-the-biggest-crisis-facing-asylum-seekers.html
https://www.unhcr.org/en-ie/news/editorial/2018/4/5ae9bdf04/crippling-delays-are-the-biggest-crisis-facing-asylum-seekers.html
https://www.youtube.com/watch?v=gvpu2TFGEMc
https://www.youtube.com/watch?v=gvpu2TFGEMc
https://www.rte.ie/radio1/morning-ireland/programmes/2018/0829/988234-morning-ireland-wednesday-29-august-2018/?clipid=102910294#102910294
https://www.rte.ie/radio1/morning-ireland/programmes/2018/0829/988234-morning-ireland-wednesday-29-august-2018/?clipid=102910294#102910294
https://www.rte.ie/radio1/morning-ireland/programmes/2018/0829/988234-morning-ireland-wednesday-29-august-2018/?clipid=102910294#102910294
https://liamthornton.ie/2018/06/27/putting-wrong-to-rights-asylum-seekers-and-freedom-to-work-in-ireland/
https://liamthornton.ie/2018/06/27/putting-wrong-to-rights-asylum-seekers-and-freedom-to-work-in-ireland/
http://www.oireachtas.ie/parliament/media/DirectProvisionReport07052015.pdf
http://www.oireachtas.ie/parliament/media/DirectProvisionReport07052015.pdf


77. Glendenning, ‘The Irish Constitution: Education and Human Rights in Recognised Schools’;
Sarah Arduin, ‘Implementing Disability Rights in Education in Ireland: An Impossible Task’,
Dublin University Law Journal 36 (2013): 93–126; United Nations, Committee on the Rights
of the Child (2016), Concluding Observations on the Combined Third and Fourth Periodic
Reports of Ireland. 1 March 2016. Available at: https://tbinternet.ohchr.org/_layouts/
treatybodyexternal/Download.aspx?symbolno=CRC/C/IRL/CO/3-4&Lang=En; G. Whyte,
‘Litigating the Right to Inclusive Education under Irish Law’, The Right to Inclusive Education
in International Human Rights Law, eds. G. de Beco, S. Quinlivan, and J. Lord (Cambridge
University Press, 2019), 497–513.

78. Repealed by s.7 of the Education (Amendment) Act 2012.
79. Glendenning, ‘The Irish Constitution: Education and Human Rights in Recognised Schools’,

7–8.
80. [2001] 2 IR 505, 568.
81. John Cradden, ‘The Battle Over ABA: Autism Education in Limbo’, Irish Times, May 20,

2014.
82. [2000] 3 IR 62, 85.
83. Louise Holden, ‘Off the Spectrum’, Irish Times, April 9, 2013.
84. Glendenning, ‘The Irish Constitution: Education and Human Rights in Recognised Schools’,

7–8.
85. Department of Education and Skills, ‘Minister Bruton Delivers Historic Reform of School

Admissions’, May 9, 2018, https://www.education.ie/en/Press-Events/Press-Releases/2018-
press-releases/PR18-05-09.html, (accessed May 10, 2018).

86. ‘Press Release. Minister McHugh and Mitchell O’Connor allocated €23 million in funding
under the new Higher Education Initiative and Transformation Fund’, February 8, 2013,
https://www.education.ie/en/Press-Events/Press-Releases/2019-press-releases/PR19-02-08.
html (accessed March 8, 2020).

87. United Nations, Committee on the Elimination of Racial Discrimination, Consideration of
Reports Submitted by States Parties under Article 9 of the Convention (April 4, 2011);
United Nations, Human Rights Committee (2014), Concluding Observations on the Fourth
Periodic Report of Ireland (August 19, 2014); CESCR, State Party’s Report (2015); United
Nations, Committee on the Rights of the Child (2016), Concluding Observations on the Com-
bined Third and Fourth Periodic Reports of Ireland (March 1, 2016).

88. Joe Humphreys, ‘Fee-Paying Schools Step Up Campaign Against Admissions Bill’, Irish
Times, November 24, 2014; Joe Humphreys, ‘School Management Body ‘Very Concerned’
at Admissions Policy’, Irish Times, April 7, 2015.

89. F. Kelly, ‘Press Release. Publication of the Education (Admission to Schools) Bill 2015 by the
Minister for Education and Skills’, Joint Managerial Body, April 7, 2015, http://www.jmb.ie/
images/pdf/News/Press_Release-Education_Admissions_To_Schools_Bill_2015.pdf
(accessed Oct. 26, 2017). Section 19(1) of the Education (Welfare) Act 2000 states that admis-
sion may not be refused to school unless it is specified in the School’s admission policy.

90. Section 63 requires the Board of a school prior to accepting applications for admission to
prepare and publish an Annual Admissions Notice. This shall include, inter alia, the date
on which the school shall commence accepting applications for admission and cease accept-
ing applications (which shall be at least three weeks after the date of commencement for
applications) for the school year concerned.

91. Section 62(11) of the Education (Admissions to School) Act 2018 was commenced on 1 Feb-
ruary 2020. This exception will cease to exist on 31 January 2025.

92. Steven J. Klees and Nisha Thapliyal, ‘The Right to Education: The Work of Katarina Toma-
sevski’, Comparative Education Review 51, no. 4 (2007): 507.

93. This section was commenced on 3 October 2018.
94. Notices issued pursuant to Section 37A (5)(a) of the Education Act 1998 (as inserted by

Section 8 of the Education (Admission to Schools) Act 2018) can be found at https://
www.education.ie/en/Schools-Colleges/Information/Supports-for-Pupils-with-Special-
Needs/section-37a-notices/ (last accessed February 24, 2020).

THE INTERNATIONAL JOURNAL OF HUMAN RIGHTS 1719

https://tbinternet.ohchr.org/_layouts/treatybodyexternal/Download.aspx?symbolno=CRC/C/IRL/CO/3-4%26Lang=En
https://tbinternet.ohchr.org/_layouts/treatybodyexternal/Download.aspx?symbolno=CRC/C/IRL/CO/3-4%26Lang=En
https://www.education.ie/en/Press-Events/Press-Releases/2018-press-releases/PR18-05-09.html
https://www.education.ie/en/Press-Events/Press-Releases/2018-press-releases/PR18-05-09.html
https://www.education.ie/en/Press-Events/Press-Releases/2019-press-releases/PR19-02-08.html
https://www.education.ie/en/Press-Events/Press-Releases/2019-press-releases/PR19-02-08.html
http://www.jmb.ie/images/pdf/News/Press_Release-Education_Admissions_To_Schools_Bill_2015.pdf
http://www.jmb.ie/images/pdf/News/Press_Release-Education_Admissions_To_Schools_Bill_2015.pdf
https://www.education.ie/en/Schools-Colleges/Information/Supports-for-Pupils-with-Special-Needs/section-37a-notices/
https://www.education.ie/en/Schools-Colleges/Information/Supports-for-Pupils-with-Special-Needs/section-37a-notices/
https://www.education.ie/en/Schools-Colleges/Information/Supports-for-Pupils-with-Special-Needs/section-37a-notices/


95. Jess Casey, ‘Seven Schools Agree to Create Places for Special Needs Children’, Irish Examiner,
September 25, 2019; ‘Press Release. Minister McHugh Reminds Schools and Patrons of their
Responsibilities under Admissions Laws’, April 30, 2019, https://www.education.ie/en/Press-
Events/Press-Releases/2019-press-releases/PR2019-04-30.html (accessed March 7, 2019);
Michelle McBride, ‘Children Without School Places: It’s Heart-Breaking and a National Dis-
grace’, Irish Times, October 29, 2019.

96. Education (Admissions to School) Act 2018, s. 62(7). Section 62(9) of the 2018 Act permits
Irish medium schools to give priority in admission to students who have a reasonable age
appropriate level of oral fluency in the Irish language, where such fluency would be at risk
of regressing if the student were not admitted to an Irish medium school.

97. See Education (Admissions to School) Act 2018 (Commencement Order) 2018, S.I. No. 396/
2020 and Education (Admissions to School) Act 2018 (Commencement Order) 2020, S.I. No.
6/2020.

98. Tomaševski, Manual on Rights-Based Education, 9.
99. Caetano Pimentel, ‘The Human Right to Education: Freedom and Empowerment’,Multicul-

tural Education 13, no. 4 (2006): 2–10.
100. Thomas O’Malley, Sexual Offences: Law, Policy, and Punishment (Dublin: Round Hall Sweet

& Maxwell, 1996).
101. Glendenning, Education and the Law, 9.
102. Ibid., 11.

Acknowledgements

We are grateful to the Irish Human Rights and Equality Commission, Human Rights and Equality
Grant Scheme 2018, for funding this research and to Muiread Murphy for her advice, comments
and practical assistance. We are also especially obliged to all the interviewees who participated
in this study.

Disclosure statement

No potential conflict of interest was reported by the author(s).

Notes on contributors

David M. Doyle is a lecturer at Maynooth University Department of Law. David’s research focuses
on criminal law, education law, intellectual property law and legal history.

Marie Muldoon is a teacher in Modern Languages at St. David’s CBS, Artane, Dublin 5. Marie holds
a MEd in Leadership and Management from Trinity College, Dublin, and a Diploma in Legal
Studies from the Honorable Society of King’s Inns.

Clíodhna Murphy is a lecturer at Maynooth University Department of Law. Clíodhna’s research
focuses on migration law and human rights.

1720 D. M. DOYLE ET AL.

https://www.education.ie/en/Press-Events/Press-Releases/2019-press-releases/PR2019-04-30.html
https://www.education.ie/en/Press-Events/Press-Releases/2019-press-releases/PR2019-04-30.html

	Abstract
	Introduction
	Education in Ireland
	The legal framework
	The institutional landscape for the provision of primary and secondary education
	The consequences of inaccessible education

	Right to education
	Children belonging to a religious minority
	Traveller children
	Migrant children: asylum seekers as a particularly vulnerable group
	Children with special educational needs

	Education (Admission to Schools) Act 2018
	Admission policies

	Conclusion
	Notes
	Acknowledgements
	Disclosure statement
	Notes on contributors


<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles false
  /AutoRotatePages /PageByPage
  /Binding /Left
  /CalGrayProfile ()
  /CalRGBProfile (Adobe RGB \0501998\051)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Error
  /CompatibilityLevel 1.3
  /CompressObjects /Off
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages false
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.1000
  /ColorConversionStrategy /sRGB
  /DoThumbnails true
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 524288
  /LockDistillerParams true
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments false
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo false
  /PreserveFlatness true
  /PreserveHalftoneInfo false
  /PreserveOPIComments false
  /PreserveOverprintSettings false
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Remove
  /UCRandBGInfo /Remove
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages true
  /ColorImageMinResolution 150
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages false
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.90
    /HSamples [2 1 1 2] /VSamples [2 1 1 2]
  >>
  /ColorImageDict <<
    /QFactor 0.40
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 15
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 15
  >>
  /AntiAliasGrayImages false
  /CropGrayImages true
  /GrayImageMinResolution 150
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages false
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.90
    /HSamples [2 1 1 2] /VSamples [2 1 1 2]
  >>
  /GrayImageDict <<
    /QFactor 0.40
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 15
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 15
  >>
  /AntiAliasMonoImages false
  /CropMonoImages true
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Average
  /MonoImageResolution 300
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects true
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile (None)
  /PDFXOutputConditionIdentifier ()
  /PDFXOutputCondition ()
  /PDFXRegistryName ()
  /PDFXTrapped /False

  /Description <<
    /ENU ()
  >>
>> setdistillerparams
<<
  /HWResolution [600 600]
  /PageSize [595.245 841.846]
>> setpagedevice


