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Abstract A ‘safe zone’ refers to an area established in armed conflict for
the purposes of protecting civilians. This article provides the first legal
analysis of whether safe zones can be invoked as a ground for refusing
asylum. It examines the concept of the Internal Protection Alternative
(IPA) which posits that an individual is not a refugee if there is a safe
place within his/her country where he/she can relocate. It clarifies the
applicable criteria in the IPA inquiry and uses three case studies to
illustrate that safe zones can only qualify as lawful IPAs in exceptional
circumstances.
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I. INTRODUCTION

The TurkishArmed Forces, together with the SyrianNational Army, just launched
#OperationPeaceSpring against PKK/YPG and Daesh terrorists in northern Syria
[…] #OperationPeaceSpring will neutralize terror threats against Turkey and lead
to the establishment of a safe zone, facilitating the return of Syrian refugees to
their homes.1

Although there is no accepted legal definition of a ‘safe zone’,2 the term
generally refers to the establishment of areas where civilians may find refuge
from armed conflict.3 Safe zones can take many forms, but often consist of
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1 R Erdoğan, Twitter (9 October 2019) <https://twitter.com/rterdogan/status/
1181922277488762880>.

2 G Gilbert and A Magdalena Rüsch, Creating Safe Zones and Safe Corridors in Conflict
Situations: Providing Protection at Home or Preventing the Search for Asylum? (Policy Brief,
Kaldor Centre for International Refugee Law, University of New South Wales, 2017). Safe zones
are sometimes also referred to as ‘buffer zones’, ‘safe areas’, ‘safe havens’ or ‘de-escalation zones’.

3 Civilians are persons who are not members of the armed forces. Rule 5, definition of civilians,
International Committee of the Red Cross International Humanitarian Law Database of Customary
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camps in refugee-generating States that are protected by the military power of a
foreign State or by an international organisation. Safe zones are worth taking
seriously for several reasons. The image of three-year-old Alan Kurdi lying
face down on a Turkish beach represents just one of the thousands of people
who have died trying to leave Syria in recent years to claim asylum in
Europe.4 The creation of a safe zone could allow individuals to avoid these
perilous journeys by seeking protection in their own State. A safe zone might
also be the only feasible protection optionwhere borders are closed, where flight
is impossible, for those who do not wish to leave their State, or—as stated by
President Erdoğan—to allow those who have left to return. As the numbers of
displaced persons generated by the Syrian conflict rises and the political will to
accept refugees falls, it is unsurprising that Turkey has established a safe zone in
Syria and that this course of action was also previously considered by the US,
Iraq, France and Russia.5

However, safe zones can be extremely dangerous. As is clear from President
Erdoğan’s comment, circumvention of refugee flows is often their main
objective.6 The belief that adequate protection may be found in a safe zone
could tempt governments of asylum States to create them, possibly placing

International Law, <https://ihl-databases.icrc.org/customary-ihl/eng/docs/v1_cha_chapter1_rule5>. An
armed conflict can be international or non-international in nature. In the Tadić case, the International
Criminal Tribunal for the Former Yugoslavia stated that an international armed conflict ‘exists
whenever there is a resort to armed force between States’. A non-international armed conflict exists
whenever there is […] protracted armed violence between governmental authorities and organised
armed groups or between such groups within a state.’ ICTY, The Prosecutor v Duško Tadic,
Decision on the Defence Motion for Interlocutory Appeal on Jurisdiction, IT-94-1-A (2 October
1995) [70].

4 N McIntyre and M Rice-Oxley, ‘It’s 34,361 and Rising: How the List Tallies Europe’s
Migrant bodycount’ The Guardian (20 June 2018) <https://www.theguardian.com/world/2018/
jun/20/the-list-europe-migrant-bodycount>.

5 L Rozen, ‘US, Russia Hold Secret Talks over South Syria Safe Zone’ Al-Monitor (1 June
2017) <https://www.al-monitor.com/pulse/originals/2017/06/us-russia-secret-talks-south-syria-
safe-zone.html>; A Bendix, ‘Safe Zones in Syria’ The Atlantic (4 May 2017) <https://www.
theatlantic.com/news/archive/2017/05/russia-iran-and-turkey-agree-on-safe-zones-in-syria/
525486/>; J Irish, ‘France, Partners to Discuss Northern Syria “Safe Zone” –Hollande’ Reuters (28
September 2015) <https://www.yahoo.com/news/france-says-discuss-syria-no-fly-zone-partners-
191659977.html>.

6 J Macaron, ‘Trump’s ‘‘Real Estate’’Approach to Safe Zones in Syria’ Al Jazeera (31 January
2017) <http://www.aljazeera.com/indepth/opinion/2017/01/trump-real-estate-approach-safe-
zones-syria-170130135423734.html>. See also discussion in K Long, ‘No Entry! A Review of
UNHCR’s Response to Border Closures in Situations of Mass Refugee Influx’ (UNHCR Policy
Development and Evaluation Service 2010); B Frelick, ‘Preventing Refugee Flows: Protection or
Peril’ World Refugee Survey (US Committee for Refugees 1993); J Hyndman, Managing
Displacement: Refugees and the Politics of Humanitarianism (University of Minnesota Press
2000); K Landgren, ‘Safety Zones and International Protection: A Dark Grey Area’ (1995)
7 IJRL 436; BS Chimni, ‘The Incarceration of Victims: Deconstructing Safety Zones’ in N
Al-Nauimi and R Meese, International Legal Issues Arising under the United Nations Decade of
International Law: Proceedings of the Qatar International Law Conference ’94 (Martinus
Nijhoff 1995); M Barutciski, ‘The Reinforcement of Non-Admission Policies and the Subversion
of UNHCR: Displacement and Internal Assistance in Bosnia-Herzegovina (1992–94)’ (1996) 8
IJRL 49; SP Subedi, ‘The Legal Competence of the International Community to Create Safe
Havens in Zones of Turmoil’ (1999) 12 Journal of Refugee Studies 23.
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more emphasis on containment than on the rights of individuals to leave and
seek asylum. In addition, safe zones are often unworkable.7 It is difficult, if
not impossible to secure the consent of all parties to the conflict for the
establishment of the zone, and consequently it is difficult to ensure the zone’s
protection from attack. This was tragically illustrated by the 1995 example of
Srebrenica. Despite its status as a UN-designated safe zone, Srebrenica fell to
the Bosnian Serb forces, resulting in the deaths of over 7,000 Bosnian
Muslims.8 Further criticisms of the safe zone established by Turkey in Syria
include that it has been established illegally,9 that it could potentially
destabilise the region,10 and that it is directed at ethnically cleansing the
Kurdish population in northern Syria.11

This article focuses on the first ‘danger’ of creating safe zones, namely
whether in international refugee law, safe zones can be invoked as a ground
for refusing asylum. It examines the concept of the Internal Protection
Alternative (IPA),12 which posits that an individual is not a refugee if there is
a safe place within his/her country where he/she can relocate.13 Examples of
IPAs could include relocating from the countryside to the city where an
individual is less likely to be found by his or her persecutors;14 or relocating
to an area where a clan, tribe, militia, or international organisation could
provide protection.15 The IPA concept is central to this article because many

7 E Francis, ‘UNHCRChief says Safe Zoneswould not work in Syria’Reuters (3 February 2017)
<https://www.reuters.com/article/us-mideast-crisis-syria-unhcr/unhcr-chief-says-safe-zones-would-
not-work-in-syria-idUSKBN15I2CO>.

8 ICTY, The Prosecutor v Radislav Krstić, Judgement, IT-98-33-T (2 August 2001) [1].
9 B Ní Ghráinne, ‘What Are “Safe Zones” and How Do They Work?’ RTÉ (26 September

2019) <https://www.rte.ie/brainstorm/2019/0922/1077488-what-are-safe-zones-and-how-do-they-
work/>.

10 ‘Statement Attributable to Assistant to the Secretary of Defense for Public Affairs Mr
Jonathan Hoffman’ US Department of Defense (7 October 2019) <https://www.defense.gov/
Newsroom/Releases/Release/Article/1982590/statement-attributable-to-assistant-to-the-secretary-
of-defense-for-public-affa/>.

11 R Hall, ‘“When They Come, They Will Kill You’’: Ethnic Cleansing Is Already a Reality in
Turkey’s Syrian Safe Zone’ The Independent (29 November 2019) <https://www.independent.co.uk/
news/world/middle-east/turkey-syria-safe-zone-ethnic-cleansing-death-toll-sna-a9225896.html>.

12 The concept is known by many names, including ‘Internal Protection Alternative’, ‘Internal
Protection Principle’, ‘Safe Haven Principle’, ‘Internal Resettlement’ and ‘Internal Relocation
Alternative’. This article will use the term ‘Internal Protection Alternative/IPA’ because it
appropriately focuses on the protection (or lack thereof) in the country of nationality, which is a
criterion of the refugee definition.

13 The IPA is not explicitly incorporated into the 1951 Refugee Convention but it is firmly
established in the practice of States. A detailed explanation of the IPA concept can be found in
section IV. 14 KAB v Sweden App No 17299/12 ECHR (5 December 2013).

15 DM (Majority Clan Entities can Protect) Somalia v Secretary of State for the Home
Department, [2005] UKAIT 00150 (27 July 2005) (UK, Asylum and Immigration Tribunal);
Elmi v Minister of Citizenship and Immigration, IMM-580-98, (Federal Court of Canada);
Council Directive (EC) 2011/95/EU of the European Parliament and of the Council of 13
December 2011 on standards for the qualification of third-country nationals or stateless persons
as beneficiaries of international protection, for a uniform status for refugees or for persons
eligible for subsidiary protection, and for the content of the protection granted (recast) [2011] OJ
L337/9.
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States claim that safe zones can qualify as alternatives for asylum and thus as
IPAs.16 This article will take as its starting point a situation where an
individual’s refugee status is being assessed and will determine whether the
existence of a safe zone in the individual’s country of nationality could
qualify as an IPA.
This article recognises that although safe zones can be deeply problematic,

scholars have a crucial role to play in responding to the intentions of States.
Thus it is important to set out how safe zones interact with international
refugee law. This article will distil the binding minimum criteria when
determining whether an IPA exists which consequently must be applied by
those States who wish to use safe zones as an alternative to recognising
refugee status.17 These binding minimum criteria are that (i) the proposed
IPA must be accessible to the applicant; (ii) there is no risk of exposure to the
original risk of persecution in the proposed IPA; and (iii) there must be no new
risk of persecution or of refoulement in the proposed IPA.18 These criteria are
cumulative. Therefore, a failure to meet any one of these criteria means that
there is not a valid IPA. It is worth noting that this author does not
necessarily agree that this low threshold should be the yardstick by which a
lawful IPA is measured. However, this author accepts that the terms of the
treaty itself and the actual practice of States, as set out in the 1969 Vienna
Convention on the Law of Treaties,19 are amongst the key components for
establishing the minimum binding criteria applicable in the IPA inquiry.
The article then engages in an innovative historical analysis to assess whether

safe zones can satisfy the IPA criteria. It will examine three historical case

16 See for example, President Erdoğan’s quote at the beginning of this article. See also the
examples analysed in section V; the views of Turkey’s President Erdoğan in C Gall, ‘Turkey
Wants Refugees to Move to a “Safe Zone”. It’s a Tough Sell.’ New York Times (1 November
2019) <https://www.nytimes.com/2019/11/01/world/middleeast/syria-refugees-turkey-safe-zone.
html>; France’s former president Hollande ‘France, Partners to Discuss Northern Syria ‘‘Safe
Zone’’: Hollande’ Reuters (28 September 2015) <https://www.reuters.com/article/us-un-
assembly-hollande-syria/france-partners-to-discuss-northern-syria-safe-zone-hollande-idUSKC
N0RS2D920150928>; US President Donald Trump in Macaron (n 6).

17 Turkey does not apply the 1951 Refugee Convention to Syrian refugees, but it is nonetheless
bound by the law as set out in this article. The reason is as follows: although Turkey is a party to the
1951 Refugee Convention and the 1967 Protocol relating to the Status of Refugees, it made a
reservation clause to the 1967 Protocol limiting its definition of a refugee to those who fall under
the geographical scope of the former instrument. This means that Turkey’s definition of a refugee is
restricted to individuals fleeing events in Europe. Syrians are provided with ‘temporary protection’
by the Government of Turkey, and the full range of rights set out in the 1951 Refugee Convention do
not necessarily apply to Syrian refugees in Turkey. However, the three criteria set out in this article
as applicable to the IPA also apply to the ECHR, to which Turkey is bound.

18 Convention Relating to the Status of Refugees (adopted 28 July 1951, entered into force 22
April 1954) 189 UNTS 137 (Refugee Convention) art 33. This provision prohibits the return of
every refugee who could face a new risk of of persecution, or where there are substantial grounds
for believing that he or she would be in danger of torture, inhuman or degrading treatment or
punishment if returned.

19 Vienna Convention on the Law of Treaties (adopted 23 May 1969, entered into force 27
January 1980) 1155 UNTS 331, arts 31, 31(3)(b).
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studies—Sri Lanka, Srebrenica, and Iraq—whichwere selected primarily on the
basis that their respective conditions were frequently studied by historians and
political scientists.20 Hence nowadays there is significant information available
about the conditions within the zones. By applying the IPA criteria
retrospectively to these case studies, this article argues that safe zones can
qualify as IPAs but only in exceptional circumstances.
The structure of the article will be as follows. This section (section I) sets out

the article’s aims and section II will set out its contribution to literature. Section
III will introduce the safe zone concept against the broader background of
refugee containment. It will assess the benefits and pitfalls of safe zones and
will trace the history of the establishment of safe zones. This will lay the
foundation for the introduction of the IPA concept in section IV. Section IV
will explain that in order to be an alternative for refugee status, in law, a safe
zone must satisfy the criteria for a valid IPA. Using the rules of treaty
interpretation, section IV will illustrate what these criteria are. Section V will
examine three case studies of safe zones to test whether they satisfied the IPA
criteria, and to draw general lessons on whether a safe zone can constitute an
IPA. Section VI will conclude by summarising the article’s key claims and
setting out its implications for the potential future establishment of safe zones.

II. SAFE ZONES: MINDING THE GAP IN SCHOLARSHIP

To date, the literature on safe zones has mainly focused on the politics
surrounding their establishment.21 Very little literature examines the legal
framework pertaining to safe zones,22 and the relationship between
international refugee law and safe zones has not been studied at all. This is
despite the widely held view that safe zones may undermine the institution of
asylum and despite calls for further research on the relationship between refugee
law and safe zones.23 This article fills this gap. In addition, this article
contributes to the literature on the IPA more generally. From 1998 to 2003,
most of the literature on the IPA focused on how to accommodate the IPA
within the confines of the 1951 Refugee Convention.24 However most, if not
all of these pieces do not reflect the law as it stands and rather put forward a

20 Further justification for the selection of these case studies is given in section V.
21 See, for example, Long (n 6); H Yamashita, Humanitarian Space and International Politics:

The Creation of Safe Areas (Routledge 2014); C McQueen, Humanitarian Intervention and Safety
Zones (Palgrave McMillan 2005).

22 See, for example Gilbert and Rüsch (n 6); EC Gillard, ‘Safe Areas: The International Legal
Framework’ (2017) 99(106) International Review of the Red Cross 1075; T Desch, ‘Safe Zones’,
Max Planck Encyclopedia of Public International Law (2015); Subedi (n 6).

23 Frelick notes that ‘The circumstances under which [safe zones] truly promote safe haven
without compromising the right to asylum need further exploration’ (n 6). The following authors
have noted that safe zones may undermine the institution of asylum: Gilbert and Rüsch (n 6);
Landgren (n 6) 442; A Shacknove, ‘From Asylum to Containment’ (1993) 5 IJRL 516.

24 See the sources cited in J Schultz, The Internal Protection Alternative in Refugee Law: Treaty
Basis and Scope of Application under the 1951 Convention (Brill Nijhoff 2019).
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normative position regarding which criteria should be applicable. For example,
some authors consider that durability and/or reasonableness and/or protection of
human rights standards are stand-alone criteria in the IPA inquiry but these
criteria do not represent widespread State practice.25 Moreover, it is unclear
how these additional criteria should be interpreted, and whether they have
any added value when compared to those criteria which are already clearly
established in State practice. As a result of the lack of clarity in the literature
to date about what the binding applicable standards are in the IPA analysis,
there is a risk that asylum-seekers will be returned returned to their countries
of origin without adequate safeguards.26 By surveying widespread State
practice and the rules of treaty application, this article identifies the three
binding criteria that apply to the IPA analysis under international law and
will thus be of relevance to both the safe zone context and also when
applying the IPA more generally.
Consequently, this piece brings together two strands of parallel literature—

the political science literature on safe zones and the refugee law literature on the
IPA—to examine, for the first time, the applicability of the IPA criteria to safe
zones. This analysis is long overdue considering that safe zones have been
employed as a foreign policy tool since the nineteeenth century,27 and have
been recently established in Sri Lanka (1990), Iraq (1991), Rwanda (1994),
Bosnia (1993–1995), Afghanistan (2000–2001), Somalia (2007) and Syria
(2019). The fact that the application of the IPA will probably become
mandatory for EU States makes the invocation of safe zones as an IPA all the
more likely.28 Thus this article puts the practice of States under the microscope,

25 Schultz (n 24); First Colloquium on Challenges in Refugee Law, TheMichiganGuidelines on
the Internal Protection Alternative (1999); UNHCR, An Overview of Protection Issues in Western
Europe: Legislative Trends and Positions Taken by UNHCR (European Series 1995); H Storey,
‘The Internal Flight Alternative Test: The Jurisprudence Re-examined’ (1998) 10 IJRL 499; A
Zimmermann, The 1951 Convention Relating to the Status of Refugees and Its 1967 Protocol: A
Commentary (Oxford University Press 2010). For further analysis of these positions, see B Ní
Ghráinne, ‘The Internal Protection Alternative and Human Rights Considerations – Irrelevant or
Indispensable?’ (2015) 27(1) IJRL 29; and B Ní Ghráinne ‘The Internal Protection Alternative’
in C Costello, M Foster and J McAdam, The Oxford Handbook of International Refugee Law
(Oxford University Press 2020, forthcoming). 26 Schultz (n 24). 27 Desch (n 22).

28 The IPA has been incorporated into art 8 of the Council Directive (EC) 2011/95/EU of the
European Parliament and of the Council of 13 December 2011 on standards for the qualification of
third-country nationals or stateless persons as beneficiaries of international protection, for a uniform
status for refugees or for persons eligible for subsidiary protection, and for the content of the
protection granted (recast) [2011] OJ L337/9. For a critique of the IPA in EU law see J Eaton,
‘The Internal Protection Alternative under European Union Law: Examining the Recast
Qualification Directive’ (2012) 24 IJRL 765. The European Commission has proposed to replace
the Qualification Directive with a new Regulation. See ‘Completing the Reform of the Common
European Asylum System: Towards an Efficient, Fair and Humane Asylum Policy’ European
Commission (13 July 2016) <http://europa.eu/rapid/press-release_IP-16-2433_en.htm>. In mid-
2018, Parliament and the Council reached a provisional agreement, however, the agreement did
not receive sufficient support from the Member States. ‘Outcome of the Council Meeting, 3661st
Council meeting, Justice and Home Affairs, Brussels, 6 and 7 December 2018’ Council of the
European Union (7 December 2018) <https://www.consilium.europa.eu/media/37402/st15252-
en18.pdf>.
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seeks to establish whether past safe zones were lawful alternatives to asylum
and in doing so, may inform States’ future plans in respect of establishing
safe zones as alternative to asylum.29

Having set out this article’s main contribution to scholarship, the next section
(section III) will illustrate how State hostility towards refugees has led to the
implementation of increasingly creative policies of deterrence, including the
establishment of safe zones in refugee-generating States. The analysis that
follows in the remainder of the article will be set against this political
background.

III. A PARADIGM SHIFT: FROM COMPASSION TO CONTAINMENT

Refugee policy has always been partially based on compassion and partially
based on State interest. The trend of establishing safe zones therefore needs
to be assessed against the broader political context of refugee containment,
deterrence, and deflection.
Before the end of the Cold War, the recognition of refugees was viewed as a

strategic political act highlighting the failure of a State to protect its nationals.30

Accepting refugees could also serve the strategic aims of host countries by
destabilising the refugees’ home countries.31 However, in the post-Cold war
era, the interests of refugees and refugee-receiving States no longer
overlapped and refugees began to lose their political currency.32 As refugee
numbers grew, and came from further afield, States began to employ creative
means to constrain refugee flows and restrict the number of individuals they
recognised as refugees. They did so in four main ways. First, they curtailed
the entry of refugees onto their territories through relatively invisible —and
hence politically expedient —non-entrée measures.33 Carrier sanctions were
introduced, walls and fences were built, visas were denied, first country of
asylum principles were applied, refugee applications were processed offshore,
and boatloads of refugees were pushed back at sea. At the time of writing, the
US is constructing a ‘new border wall system’ along its border withMexico;34 a
case has been filed in the European Court of Human Rights challenging Italy’s

29 It is important to note that the question of the compatability of safe zones with the IPA criteria
is but one of many under-researched legal issues surrounding safe zones. Related issues include how
to legally establish a safe zone, the practical and logistical operation of a safe zone, the application of
human rights and humanitarian law to safe zones, and responsibility and accountability within safe
zones. The analysis in this article will be limited to the compatability of safe zones with the IPA and
some of the other aforementioned issues will form the basis for this author’s future work.

30 Frelick (n 6); BS Chimni, ‘Responses to Hathaway: Globalization and Refugee Blues’ (1995)
8(3) Journal of Refugee Studies 298; J Hyndman, ‘Preventive, Palliative, or Punitive? Safe Spaces in
Bosnia-Herzegovina, Somalia, and Sri Lanka’ (2003) 16 Journal of Refugee Studies 167.

31 Frelick (n 6). 32 ibid; Schultz (n 24).
33 JCHathaway and RANeve, ‘Making International Refugee LawRelevant Again: A Proposal

for Collectivized and Solution-Oriented Protection’ (1997) 10 HarvHumRtsJ 115.
34 L Rudgers and D Bailey, ‘Trump Wall –All You Need to Know about US Border in Seven

Charts’ BBC News (27 September 2019) <https://www.bbc.com/news/world-us-canada-46824649>.
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pushback policy of migrants at sea;35 and Australia has controversially repealed
a law which allowed sick refugees held offshore to be treated in Australia.36

With the rise of right-wing politics in many asylum States, governments are
likely to become even more hostile to asylum seekers and find increasingly
creative ways to restrict refugee flows.
Second, those who manage to reach the territory of asylum States tend to

receive very little by way of assistance. Reception conditions for asylum-
seekers frequently fall below international human rights law standards, which
forms a further hurdle in accessing asylum. As the recent practice of the US
illustrates,37 asylum-seekers are often placed in detention or camps with
limited freedom of movement while they wait for their claim to be
processed.38 They often have no right to work and are segregated from the
community.39 The obligation of the State to hear an asylum-seeker’s claim is
sometimes outsourced to private actors and asylum-seekers frequently report
difficulties in accessing legal aid and fair and transparent asylum
determination proceedings.40 All of these hurdles make it difficult in practice
for the asylum-seeker to put their best case forward and consequently makes
it easier for the State to reject their claim.
Third, States increasingly interpret the 1951 Refugee Convention to suit their

interests of limiting their refugee intake. States routinely reject asylum claims on
the basis that there is an alternative safe place within the country of origin to
which the individual could relocate. As will be explained in more detail in
section IV, this principle became known as the IPA and is now well
entrenched in the jurisprudence of many refugee-receiving States. States also
regularly reject asylum applications on the grounds that protection is
available from non-State actors of protection such as clans, tribes,
international organisations, and militias.41 Certain States are presumed to be

35 ‘Legal Action against Italy over its Coordination of Libyan Coast Guard Pull-backs Resulting
in Migrant Deaths and Abuse’ Global Action Legal Network (8 May 2018) <https://www.glanlaw.
org/single-post/2018/05/08/Legal-action-against-Italy-over-its-coordination-of-Libyan-Coast-
Guard-pull-backs-resulting-in-migrant-deaths-and-abuse>.

36 ‘‘‘Medevac” Law: Australia Denies Medical Evacuations for Refugees’ BBC News
(4 December 2019).

37 ‘US Migrant Centres: Photos Show ‘‘Dangerous’’ Overcrowding’ BBC News (2 July 2019)
<https://www.bbc.com/news/world-australia-50653195>.

38 UNHCR, ‘Detention’ <https://www.unhcr.org/detention.html>.
39 K McConnachie, ‘Camps of Containment: A Genealogy of the Refugee Camp’ (2016) 7(3)

Humanity: An International Journal of Human Rights, Humanitarianism, and Development 397;
S Sytnik, ‘Rights Displaced: The Effects of Long-term Encampment on the Human Rights of
Refugees’ (2012) 4 Refugee Law Initiative Working Papers Series.

40 ‘Court Rules Family Entitled to Hearing over ‘Outsourcing’ of Asylum Investigation’ Irish
Times (16 May 2018) <https://www.irishtimes.com/news/crime-and-law/courts/supreme-court/
court-rules-family-entitled-to-hearing-over-outsourcing-of-asylum-investigation-1.3497510>;
‘Lack of Legal Aid Puts Asylum Seekers’ Lives at Risk, Charity Warns’ The Guardian (19 July
2018) <https://www.theguardian.com/law/2018/jul/19/lack-legal-aid-puts-asylum-seekers-lives-
at-risk-charity-warns>.

41 DM (Majority Clan Entities can Protect) Somalia v Secretary of State for the Home
Department, [2005] UKAIT 00150, UK, Asylum and Immigration Tribunal (27 July 2005); Art 8
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‘safe’ which means that asylum claims from nationals of these States were
highly likely to be rejected.42 In addition, States have concluded agreements
to send refugees and asylum-seekers to so-called ‘safe’ countries—an
example of which would be the recently concluded Turkey–EU agreement.43

Fourth, the attention of the international community has turned to in-country
protection, as demonstrated by the increased focus on the plight of Internally
Displaced Persons (IDPs). In recent years, the completion of the Guiding
Principles on Internal Displacement and regional IDP treaties,44 the
appointment of a UN Special Rapporteur on the Human Rights of IDPs, the
involvement of the United Nations High Commissioner for Refugees
(‘UNHCR’) with IDPs, the development of the principles of ‘Responsibility
to Protect’45 and ‘Humanitarian Intervention’,46 and the recent establishment
by the UN Secretary-General of a High-Level Panel on Internal Displacement
all illustrate a growing willingness of the international community to protect
those displaced within borders.47 However, these developments were not
exclusively humanitarian in nature. For example, some authors have suggested
that the NATO bombing during the 1990s Kosovo crisis was motivated at least
in part by States’ unwillingness to accept large numbers of refugees.48 These

of the Council Directive (EC) 2011/95/EU of the European Parliament and of the Council of 13
December 2011 on standards for the qualification of third-country nationals or stateless persons
as beneficiaries of international protection, for a uniform status for refugees or for persons
eligible for subsidiary protection, and for the content of the protection granted (recast) [2011] OJ
L337/9; Elmi v Minister of Citizenship and Immigration, IMM-580-98, Canadian Federal Court
(12 March 1999). 42 European Migration Network Inform, ‘Safe Countries of Origin’ <https://
ec.europa.eu/home-affairs/sites/homeaffairs/files/00_inform_safe_country_of_origin_final_en_1.
pdf>.

43 ‘EU-Turkey Joint Action Plan’, ‘The Paradox of the EU-Turkey Refugee Deal’ Migration
Policy Institute (March 2016) <https://www.migrationpolicy.org/news/paradox-eu-turkey-
refugee-deal>.

44 Pact on Security, Stability and Development in the Great Lakes Region (adopted 15
December 2006, entered into force 21 June 2008) 46 ILM 175; African Union Convention for
the Protection and Assistance of Internally Displaced Persons in Africa (adopted 23 October
2009, entered into force 6 December 2012) 52 ILM 400.

45 ‘Under this much-celebrated R2P formulation, where a State fails in its responsibility to
protect, the international community has reserved the right, as a last resort, to take collective
forcible action through the UN to enforce it. In respect of how far this recharacterization of
sovereignty goes and whether it is supportive of a right of humanitarian intervention, it must first
be noted that R2P is a political doctrine and not a formal or evenmaterial source of international law.
Moreover, the use of force is a last resort under this principle and, relying as it does on Chapter VII
UN Charter authorization, by definition it is not (unilateral) humanitarian intervention.’ CO’Meara,
‘Should International Law Recognize a Right of Humanitarian Intervention?’ (2017) 66(2)
ICLQ 441.

46 Humanitarian intervention can be defined as the use of force to protect people in another State
from gross and systematic human rights violations committed against them, or more generally to
avert a humanitarian catastrophe when the target State is unwilling or unable to act. See V Lowe
and A Tzanakopoulos, ‘Humanitarian Intervention’, Max Planck Encyclopedia of Public
International Law (2011).

47 United Nations Secretary-General, ‘High-Level Panel on Internal Displacement’ (3
December 2019) <https://www.un.org/sg/en/content/sg/personnel-appointments/2019-12-03/high-
level-panel-internal-displacement>.

48 A Roberts, ‘NATO’s Humanitarian War over Kosovo’ (2006) 41(3) Survival 106.
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motivations also contributed to promotion of terms such as ‘safe zones’, ‘buffer
zones’, the ‘right to remain’, and ‘preventative protection’. In addition, foreign-
imposed safe zones were established as an alternative to asylum.49

The concept of safe zones is controversial for a long list of reasons, an
appraisal of which is outside the scope of this article. The most important
reason for the purposes of this piece is that safe zones could threaten the
institution of asylum. There is a danger that refugee-receiving States could
(mis)interpret safe zones as an IPA and therefore as an alternative for asylum.
This is particularly relevant for UNHCR’s involvement with displaced persons
in their countries of origin. UNHCR is likely to play a key role in the
establishment of any future zones as it has particular responsibility at a global
level for protection, shelter and camp coordination and management for
conflict-related IDPs.50 Understanding how the protection of individuals in a
safe zone interacts with the IPA concept is of particular importance for
UNHCR because if safe zones are interpreted as an alternative for asylum,
UNHCR could be undermining its primary mandate of refugee protection.51

The establishment of safe zones in countries of origin therefore forms part of
a general trend of containment policies as identified above. As well as invoking
a safe zone as an IPA (and thus refusing asylum applications) or ceasing the
refugee status of individuals they have previously recognised as refugees,52

States could argue in future that because of the existence of a safe zone in the
country of origin, they are justified in closing borders, imposing carrier
sanctions, pushing back boatloads of refugees, refusing to issue visas to
nationals of that country. They could argue that such actions are lawful
because the availability of safe zones means the individuals are not refugees,
and thus are not protected by the prohibition of refoulement. The issue of
whether a safe zone is an IPA may therefore not even come before a refugee
status determination body, as individuals may not even make it out of their
respective States in order to claim asylum. This makes the conditions in the
safe zones less visible to the international community and States who
establish safe zones for the purposes of limiting refugee numbers
consequently perceive and/or portray themselves as less accountable for their
actions. This in turn gives them even less incentive to ensure that safe zones
satisfy the minimum IPA criteria. Thus, in this article, the term ‘asylum’ is
used rather than ‘international protection’ to highlight the fact that IPAs are

49 Chimni in Al-Nauimi and Meese.
50 UNHCR, ‘Cluster Approach’ <https://emergency.unhcr.org/entry/61190/cluster-approach-

iasc>.
51 B Frelick, ‘Down the Rabbit Hole: The Strange Logic of the Internal Flight Alternative’

(1999) World Refugee Survey 22; Gilbert and Rüsch (n 6); A Helton, ‘UNHCR and Protection
in the 90s’ (1994) 6 IJRL 1; B Ní Ghráinne, ‘UNHCR’s Involvement with IDPs – “Protection of
That Country” for the Purposes of Precluding Refugee Status?’ (2014) 26(4) IJRL 536.

52 H Brown, ‘Turkey Wants to Send Syrian Refugees to the New “Safe Zone”. Some Refugees
Are Terrified.’ Vox (7 November 2019) <https://www.vox.com/2019/11/7/20927448/turkey-syria-
refugees-safe-zone.b>.
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not only used as an alternative for international protection, but also to deny
individuals the right to leave their country and access asylum proceedings.
Underlying these creative attempts to restrict obligations towards refugees is an

asylum system that, with each passing year, is under increasing pressure.
Developing regions hosted 84 per cent of the world’s refugees in 2018 and the
main States of asylum—such as Turkey, Pakistan, Uganda, and Lebanon—
frequently voice that they are struggling to cope with the refugee influx.53 The
recently concluded Global Compact on Refugees (GCR) aims to encourage
responsibility sharing but as a non-binding agreement, the GCR is not legally
opposable to States and relies on their goodwill for its successful
implementation.54 In the likely event that developing regions continue to
struggle to manage their refugee populations, we may see their generosity
waning and a corresponding increase in border closures and refoulement.
Moreover, although Western States host significantly less refugees than their
counterparts in the developing world, the Western world has seen a rise in right-
wing politics and corresponding references to refugee ‘crises’ on their territories.55

The use of the term ‘crisis’ and its corresponding restrictive migration policies
draws attention away from the problem in the countries of origin, strips
decision-makers of responsibility, and presents certain decisions as necessary.56

As the asylum system moves towards breaking point, it is unsurprising that
Turkey has established a safe zone in Syria.
It is therefore of crucial importance that we determine whether the latest effort

to contain refugee flows via the establishment of safe zones is in fact compatible
with refugee law. The following section (IV) will set out the relationship
between the concept of safe zones and refugee law—notably, that a safe zone
may be invoked as a potential IPA.

IV. WHAT IS AN INTERNAL PROTECTION ALTERNATIVE?

A refugee is an individual who, owing to a well-founded fear of persecution on
specific grounds, is outside their country of nationality and is unable or

53 UNHCR, ‘Global Trends in Forced Displacement 2018’ <https://www.unhcr.org/5d08d7ee7.
pdf>; LMolana-Allen, ‘Turkey Threatens to “Open Gates” for Syrian Refugees to Leave andMove
to theWest if It Doesn’t Get a Safe Zone’ Telegraph (5 September 2019) <https://www.telegraph.co.
uk/news/2019/09/05/turkey-threatens-open-gates-syrian-refugees-leave-move-west/> .

54 UNHCR, ‘The Global Compact of Refugees’ (26 June 2018) <https://www.unhcr.org/events/
conferences/5b3295167/official-version-final-draft-global-compact-refugees.html>.

55 ‘Migrant Crisis: Farage Says EU “Mad” to Accept So Many’ BBC News (9 September 2015)
<https://www.bbc.com/news/uk-politics-34197707>; ‘Viktor Orbán: “Hungary Doesn’t Want
Muslim Invaders”’ Politico (1 August 2018) <https://www.politico.eu/article/viktor-orban-
hungary-doesnt-want-muslim-invaders/>.

56 H Cabot, ‘Crisis and Continuity: A Critical Look at the ‘‘European Refugee Crisis”’ (10
November 2015) Allegra lab <http://allegralaboratory.net/crisis-and-continuity-a-critical-look-at-
the-european-refugee-crisis/>.
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unwilling to return to it because of lack of available protection.57 The IPA
concept means that an individual is not a refugee if there is a safe place
within his/her country of nationality where he/she can relocate.58 The concept
is known by many names, including ‘Internal Protection Alternative’, ‘Internal
Protection Principle’, ‘Safe Haven Principle’, ‘Internal Resettlement’ and
‘Internal Relocation Alternative’. This article will use the term ‘Internal
Protection Alternative/IPA’ because it appropriately focuses on the protection
(or lack thereof) in the country of nationality, which is a criterion of the
refugee definition. The IPA concept is central to this article because some
States are claiming that safe zones can qualify as IPAs, and thus as
alternatives for asylum.59 As aforementioned, this claim has not yet been
subject to scrutiny in the literature.
Although the IPA concept does not explicitly appear in the 1951 Refugee

Convention, the existence of a putative IPA is often considered as part of the
inquiry as to (i) the existence of a well-founded fear of persecution and/or (ii)
lack of protection from persecution as set out in the 1951 Refugee Convention.
Put simply, a person cannot be said to be ‘owing to a well-founded fear’ unable
or ‘unwilling to avail himself of the protection of that country’ if he or she has
access to the protection of that State, albeit in a different part.60 Thus, the IPA
concept is generally accepted to be compatible with the 1951 Refugee
Convention,61 and is applied widely by States.62

57 Art 1A, 1951 Convention Relating to the Status of Refugees (adopted 28 July 1951, entered
into force 22 April 1954) 189 UNTS 137.

58 JC Hathaway and M Foster, Law of Refugee Status (Cambridge University Press 2014).
59 See for example, President Erdoğan’s quote at the beginning of this article. See also the

examples analysed in section V; the views of Turkey’s President Erdoğan in C Gall, ‘Turkey
Wants Refugees to Move to a “Safe Zone”. It’s a Tough Sell.’ New York Times (1 November
2019) <https://www.nytimes.com/2019/11/01/world/middleeast/syria-refugees-turkey-safe-zone.
html>; France’s former president Hollande, ‘France, Partners to Discuss Northern Syria ‘‘Safe
Zone’’: Hollande’ Reuters (28 September 2015) <https://www.reuters.com/article/us-un-
assembly-hollande-syria/france-partners-to-discuss-northern-syria-safe-zone-hollande-
idUSKCN0RS2D920150928>. 60 Hathaway and Foster (n 58) Ch 4.

61 UNHCR, Handbook on Procedures and Criteria for Determining Refugee Status under the
1951 Convention and the 1967 Protocol relating to the Status of Refugees (January 1992) UN
Doc HCR/IP/4/Eng/REV.1; GS Goodwin-Gill and J McAdam, The Refugee in International Law
(Oxford University Press 2011); JCHathaway andMFoster, ‘Internal Protection/ Relocation/ Flight
Alternative as an Aspect of Refugee Status Determination’ Global Consultation on International
Protection, Expert Rountable Discussion organised by the UNHCR (2001); Eaton (n 28); G de
Moffarts, ‘Refugee Status and the Internal Flight or Protection Altnerative’ Refugee and Asylum
Law: Assessing the Scope for Judicial Protection (1997).

62 Januzi v Secretary of State for the HomeDepartment [2006] UKHL5; [2006] 2AC426 (UK);
Art 8, Council Directive (EC) 2011/95/EU of the European Parliament and of the Council of 13
December 2011 on standards for the qualification of third-country nationals or stateless persons
as beneficiaries of international protection, for a uniform status for refugees or for persons
eligible for subsidiary protection, and for the content of the protection granted (recast) [2011] OJ
L337/9; Randhawa v Minister for Immigration, Local Government and Ethnic Affairs (1994) 52
FCR 437; 124 ALR 265 (Australia); Thirunavukkarasu v Canada (Minister of Employment and
Immigration) 1993 CarswellNat 160; 22 Imm LR (2d) 241 (Canada); Butler v Attorney General
[1999] NZAR 205 (New Zealand); SZATV v Minister for Immigration and Citizenship [2007]
HCA 40 (Australia); Case Abstract IJRL/015 1 IRL 388 (1989) (Netherlands); Case Abstract
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The fact that the IPA is not explicitly anchored in the 1951 Refugee
Convention has led to wide divergence in the IPA’s interpretation by States.
This divergence is compounded by the fact that the 1951 Refugee
Convention does not have a central binding monitoring or enforcement
mechanism, which can deliver authoritative interpretations of the 1951
Refugee Convention. The criteria applied by States falls into two categories:
(i) a handful of criteria that are applied in a widespread manner and represent
the legally binding minimum standard;63 and (ii) a long list of criteria which are
applied by some States but do not have widespread acceptance, and thus do not
yet have the status of binding international law.64 As explained in the
Introduction, this article will take a pragmatic approach by using the rules on
treaty interpretation to derive the binding minimum criteria in the IPA
inquiry and will then apply these criteria to safe zones.
A note on methodology is helpful at this stage to explain how these criteria

are derived. As aforementioned, the IPA is often considered to be an implicit
part of the 1951 Refugee Convention. The 1969 Vienna Convention on the
Law of Treaties (VCLT) provides that a treaty shall be interpreted in good
faith in accordance with the ordinary meaning to be given to the terms of the
treaty in their context and in the light of the treaty’s object and purpose.65

The first point of departure for determining the criteria for the IPA (and
hence how the refugee definition is interpreted) is therefore the terms of the
refugee definition itself as found in the 1951 Refugee Convention. In
addition, ‘subsequent practice’ should be taken into account when
determining the meaning of a treaty.66 Both judgments of domestic courts
and the practice of regional systems created by States (such as the EU)
constitute subsequent practice for the purposes of interpreting the IPA.67

Finally, the VCLT also directs us to take into account ‘other relevant rules of

IJRL/0101 4 IJRL 97 (1992) (France); Judgment of 24 February 2011 No 10 C 310 (Germany);
Decision of 28 April 2000, 96/21/1036-7 (Austria); Norwegian Immigration Act (2010) section
28(5), available at <http://www.regjeringen.no/en/doc/laws/acts/immigration-act.html?
id=585772>. 63 These criteria are set out below.

64 These criteria include a rebuttable presumption that the IPA is unavailable where the State is
the agent of persecution; that protection in the IPA must be durable; the risk of persecution must be
‘permanently eradicated’; there must be a legal system in operation for the detection, prosecution,
and protection of acts of persecution or serious harm. There is also considerable disagreement
amongst State practice regarding whether whether non-State actors of protection can qualify as
actors of protection for the purposes of establishing an IPA and the minimum stardards of living
in the IPA. For further discussion of these criteria, see B Ní Ghráinne, ‘The Internal Protection
Alternative and Human Rights Considerations – Irrelevant or Indispensable?’ (2015) 27(1) IJRL
29; and B Ní Ghráinne ‘The Internal Protection Alternative’ in C Costello, M Foster and J
McAdam, The Oxford Handbook of International Refugee Law (Oxford University Press 2020,
forthcoming). 65 Art 31(1).

66 Art 31(3)(b); RK Gardiner, Treaty Interpretation (Oxford University Press 2008) 239;
International Law Commission, ‘Draft conclusions on subsequent agreements and subsequent
practice in relation to the interpretation of treaties’ (2018) Conclusion 5.

67 O Dörr and K Schmalenbach, Vienna Convention on the Law of Treaties: A Commentary
(Springer 2012) 597.
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international law’ when interpreting the meaning of a treaty.68 Thus
understanding how the IPA has been interpreted in other treaty regimes also
helps us to understand how it should be interpreted in relation to the 1951
Refugee Convention.
The following sections will set out the three criteria that are generally

accepted as forming part of the IPA inquiry: (i) the IPA must be accessible to
the applicant; (ii) there must be effective protection from the original risk of
persecution; and (iii) there must be no new risk of being persecuted or of
refoulement. As the following sections will show, these three criteria derive
from the ordinary meaning of the terms of the 1951 Refugee Convention and
are widely applied in State practice.

A. The IPA Must Be Accessible to the Applicant

First, the IPA must be safely and legally accessible to the applicant.69 In the
words of the Canadian Federal Court of Appeal:

An [internal protection alternative] cannot be speculative or theoretical only; it
must be a realistic attainable option. Essentially, this means that the alternative
place of safety must be realistically accessible to the claimant. Any barriers to
getting there should be reasonably surmountable. The claimant cannot be
required to encounter great physical danger or to undergo undue hardship in
travelling there or in staying there. For example, claimants should not be

68 Art 31(3)(c).
69 Joined cases C-175/08, C-176/08, C-178/08 and C-179/08 Aydin Salahadin Abdulla

(C-175/08), Kamil Hasan (C-176/08), Ahmed Adem, Hamrin Mosa Rashi (C-178/08) and Dler
Jamal (C-179/08) v Bundesrepublik Deutschland EU:C:2010:105 [2010] ECR I-01493; Council
Directive (EC) 2011/95/EU of the European Parliament and of the Council of 13 December 2011
on standards for the qualification of third-country nationals or stateless persons as beneficiaries of
international protection, for a uniform status for refugees or for persons eligible for subsidiary
protection, and for the content of the protection granted (recast) [2011] OJ L337/9, art 8; Salah
Sheekh v The Netherlands App No 1948/04 ECHR (11 January 2007); Sufi and Elmi v the
United Kingdom App Nos 8319/07 and 11449/07 ECHR (28 November 2011);
Thirunavukkarasu v Canada (Minister of Employment and Immigration) 1993 CarswellNat 160;
22 Imm LR (2d) 241 (Canadian Federal Court of Appeal); Al-Amidi v Minister for Immigration
and Multicultural Affairs 177 ALR 506 (Australian Federal Court); Randhawa v Minister for
Immigration, Local Government and Ethnic Affairs (1994) 52 FCR 437; 124 ALR 265 (Federal
Court of Australia); Bundesverwaltungsgericht, 13 May 1993: BVerwG 9 C.5992, Neue
ZeitschrflftrVewaltungsrecht 1994, 210; German Federal Administrative Court (1993) Neue
Zeitschrift fur Verwaltungsrecht 1210, 1212; R v Secretary of State for the Home Department,
Immigration Appeals Tribunal, Ex parte Anthonypillai Francis Robinson [1998] QB 929 (Court
of Appeal (Civil Division) of England and Wales); Decision of 28 April 2000, 96/21/1036-7
(Australian High Administrative Court); Matter of H, Decision No. 3276, 1996 (US Board of
Immigration Appeals); Dirshe v MCI, Decision No. IMM-2124-96 (1997) (Canadian Federal
Court of Appeal); No. 71684/99 (New Zealand Refugee Status Appeals Authority); (1993) Neue
Zeitschrift for Verwaltungsrecht 1210, 1212 (German Federal Administrative Court); Hashmat v
Canada (MEI) [1997] F.CJ. No. 598 (Canadian Federal Court).
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required to cross battle lines where fighting is going on at great risk to their lives in
order to reach a place of safety.70

The requirement that the IPA must be accessible flows from a ‘good faith’
interpretation of the 1951 Refugee Convention.71 If the proposed IPA is not
accessible, the applicant cannot be expected to seek protection from
persecution there and the applicant may qualify for international protection
(ie they may be recognised as a refugee).

B. There Must Be Effective Protection from the Original Risk of Persecution

The second criterion—that there is effective protection from the original risk of
persecution—essentially means that the relocation area must be an ‘antidote’72

to the persecution feared.73 This criterion is uncontroversial because it is
anchored in the text of the 1951 Refugee Convention. Article 1A provides
that an individual is a refugee, inter alia, if he/she has a well-founded fear of
persecution. It is generally accepted that if the fear of persecution can be
remedied by relocating within the State, the individual does not qualify as a
refugee.74 However, if relocation would expose the individual to persecution,

70 Thirunavukkarasu v Canada (Minister of Employment and Immigration) 1993 CarswellNat
160, 22 Imm LR (2d) 241 (Canadian Federal Court of Appeal); Al-Amidi v Minister for Immigration
and Multicultural Affairs; Sathananthan v Canada (Minister for Citizenship and Immigration)
[1999] 4 FC 52 (Federal Court of Canada); Judgment of 29 May 2008 No 10 C 1107, BVerwGE
131 (German Federal Administrative Court); Judgment of 29 May 2008 1B 97/06 (German Federal
Administrative Court);Randhawa vMinister for Immigration, Local Government and Ethnic Affairs
(1994) 52 FCR 437; 124 ALR 265 (Federal Court of Australia); Salah Sheekh v The Netherlands
App No 1948/04 ECHR (11 January 2007).

71 Art 31(1) of the VCLT provides that a treaty must be interpreted in good faith.
72 Hathaway and Foster (n 58) 334.
73 AH (Sudan) v Secretary of State for the Home Department [2007] UKHL 49 (UK House of

Lords); Judgment of 8 December 1998 No 9 C 17/98, B VerwGE 108 (German Federal
Administrative Court); Ahmed v Canada (Minister of Employment and Immigration) (1993), 156
NR 221 (FCA) (Canadian Federal Court of Appreal); Rasaratnam v Canada [1992] FC 706,
709-11 (Canadian Federal Court); Salah Sheekh v The Netherlands App No 1948/04 ECHR
(11 January 2007).

74 UNHCR (n 61); Goodwin-Gill and McAdam (n 61); Hathaway and Foster (n 61);
Eaton (n 28); de Moffarts (n 61); Januzi v Secretary of State for the Home Department [2006]
UKHL 5; [2006] 2 AC 426 (UK House of Lords); Art 8, Council Directive (EC) 2011/95/EU of
the European Parliament and of the Council of 13 December 2011 on standards for the
qualification of third-country nationals or stateless persons as beneficiaries of international
protection, for a uniform status for refugees or for persons eligible for subsidiary protection, and
for the content of the protection granted (recast) [2011] OJ L337/9; Randhawa v Minister for
Immigration, Local Government and Ethnic Affairs (1994) 52 FCR 437; 124 ALR 265 (Federal
Court of Australia); Thirunavukkarasu v Canada (Minister of Employment and Immigration)
1993 CarswellNat 160; 22 Imm LR (2d) 241 (Canadian Federal Court of Appeal); Butler v
Attorney General [1999] NZAR 205 (New Zealand Court of Appeal); Nalliah Karanakaran v
Secretary of State for the Home Department [2000] 3 All ER 449 (Court of Appeal (Civil
Division) of England and Wales); SZATV v Minister for Immigration and Citizenship [2007]
HCA 40 (High Court of Australia).
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the area of relocation cannot be said to provide an antidote to the persecution
feared and thus cannot qualify as an IPA.
There is no definition of what constitutes persecution in the 1951 Refugee

Convention. Indeed, it is generally accepted that the drafters of the 1951
Refugee Convention intentionally declined to define ‘being persecuted’
because they recognised the impossibility of exhaustively listing all the forms
of maltreatment that might entitle persons to refugee status.75 However, many
different scholarly authorities propose a human rights interpretation of the term
‘persecution’,76 and this approach is generally accepted in State practice.77 It is
nonetheless important to note that not all human rights violations will
necessarily constitute persecution. Assessment will turn on factors including
(i) the nature of the freedom threatened; (ii) the nature and severity of the
restriction;78 and (iii) the likelihood of the restriction eventuating in the
individual case.79 Examples of serious harm sufficient to ground a risk of
being persecuted may include a risk to life, the risk of torture or cruel,
inhuman or degrading treatment or punishment, slavery, risk of beatings or
other physical violence, and the risk of violation of socio-economic rights.80

75 Hathaway and Foster (n 58);see also UNHCR (n 61).
76 Zimmermann (n 25); Goodwin-Gill and McAdam (n 61); Hathaway and Foster, (n 58)
77 For example, the European Union’s Qualification Directive has explicitly adopted the human

rights approach by defining ‘an act of persecution’ as an act that is ‘sufficiently serious by its nature
or repetition as to constitute a severe violation of basic human rights, in particular the rights from
which derogation cannot be made’ or an ‘accumulation of various measures, including violations of
human rights’; Art 9(1)(a) Council Directive (EC) 2011/95/EU of the European Parliament and of
the Council of 13 December 2011 on standards for the qualification of third-country nationals
or stateless persons as beneficiaries of international protection, for a uniform status for refugees
or for persons eligible for subsidiary protection, and for the content of the protection granted
(recast) [2011] OJ L337/9.

78 For example, the Qualification Directive notes that the violation(s) must be ‘sufficiently
serious by its nature or repetition’; art 9(1)(a) ibid.

79 Goodwin-Gill and McAdam (n 61). Hathaway and Foster suggest that three steps should be
taken in dermining whether a human rights violation falls within the scope of persecution, namely (i)
is the interest at stake within the ambit of a human rights normas defined by a widely ratified
international human rights treaty? If not, it is unlikely to constitute a serious harm amounting to
persecution as the human right should be considered a generally agreed interpretative guidance
for the 1951 Convention, as evidence by wide ratification; (ii) even if the harm threatened is
addressed by a broadly agreed human rights norm, is the risk nonetheless one deemed acceptable
by reference to the scope of the right as codified? For example, certain rights may need to be limited
in scope to protect public society, order, health or morals; (iii) there will occasionally be cases in
which—despite the fact that the risk alleged implicates a broadly subscribed international human
rights norm and considerations neither of internal limitation nor of emergency derogation apply
—it may nonetheless be clear upon thoughtful and conscientious reflection that the threat is so
far at the margins of a rights violation as to amount to a de minimis harm. See Hathaway and
Foster (n 58).

80 Goodwin-Gill and McAdam (n 61); Hathaway and Foster (n 58) Schultz (n 24); Shi Chen v
Holder [2010] F.3d 324 (Seventh Circuit, United States Court of Appeals); M93 of 2004 v Minister
for Immigration & Anor [2006] FMCA 252 (Federal Magistrates Court of Australia); BG (Fiji)
[2012] NZIPT 800091 (New Zealand Immigration and Protection Tribunal); BVerwG [2013] 10
C 23.12 (German Federal Administarative Court).
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C. There Must Be No New Risk of Being Persecuted or of Refoulement

The third generally accepted criterion is that there must be no new risk of being
persecuted or of refoulement.81 This criterion is uncontroversial because, as set
out above, lack of protection from persecution is one of the criteria for
establishing refugee status, and refoulement is prohibited by Article 33(1) of
the 1951 Refugee Convention. Although establishing whether there is a risk
of persecution and/or refoulement is a highly complex inquiry,82 in essence
this criterion prohibits the expulsion or return of any individual who could
face a new risk of persecution, or where there are substantial grounds for
believing that he or she would be in danger of torture, inhuman or degrading
treatment or punishment if returned to a particular IPA.83 In addition, there
must be no risk of ‘indirect’ refoulement ie, an applicant should not be
returned to an inadequate IPA where the conditions there are so unreasonable
that an applicant may in desperation return to the territory of her persecutors or
another area where there is a real risk of serious harm.84 For example, poor
socio-economic conditions such as lack of food, shelter, housing, and/ or
medical care—even if they do not amount to persecution—could rule out an
area from being a lawful IPA.

D. Examining the Criteria

It can be very challenging to establish whether these three criteria are satisfied.
The inquiry as to whether an individual is a refugee is forward-looking in nature
but it is not clear how far forward the assessment may extend and to what extent
and whether the harm feared must be imminent.85 Moreover, it is very difficult to
predict whether a proposed IPA is in fact safe and/or accessible, andwhether itwill
remain so. This difficulty is compounded when the proposed IPA is a safe zone. A
safe zone is generally located in an area engulfed in armed conflict. The nature of
warfare means that the security situation will change day to day, perhaps hour by
hour; and receiving accurate information can be almost impossible. Whereas
asylum determination bodies can usually rely on reports from media, NGOs,

81 ECRE, ‘Actors of Protection and the Application of the Internal Protection Alternative’
(2014) <https://www.refworld.org/docid/543bbdb50.html>; Hathaway and Foster (n 58) R Marx,
‘The Criteria of Applying the “Internal Flight Alternative” Test in National Refugee Status
Determination Procedures’ (2002) 14 IJRL 179; Schultz (n 24); B Ní Ghráinne, ‘The Internal
Protection Alternative and Human Rights Considerations – Irrelevant or Indispensable?’ (2015)
27(1) IJRL 29; Eaton (n 28); K Hailbronner and D Thym (eds), EU Immigration and Asylum
Law (Hart 2016); Zimmermann (n 25); Sufi and Elmi v the United Kingdom App Nos 8319/07
and 11449/07 ECHR (28 November 2011); Salah Sheekh v The Netherlands App No 1948/04
ECHR (11 January 2007). 82 See the analysis in Schultz (n 24), Ch 5.

83 Goodwin-Gill and McAdam (n 61).
84 Hathaway and Foster (n 58); Sufi and Elmi v the United Kingdom App Nos 8319/07 and

11449/07 ECHR (28 November 2011); Eaton (n 28); Zimmermann (n 25).
85 A Anderson, M Foster, H Lambert and J McAdam, ‘Imminence in Refugee and Human

Rights Law: A Misplaced Notion for International Protection’ (2019) 68(1) ICLQ 118.
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academic experts and international organisations to determine conditions in the
proposed IPA, such information simply is not available or is out of date or
inaccurate during armed conflict. It may be too dangerous for individuals to
report from the conflict zone, and/or the communication of accurate
information may be hampered by parties to the conflict or by the effects of
warfare. Moreover, a cynical view might posit that States who create and
monitor safe zones as an alternative for refugee status simply do not have any
incentive to publicise safety shortfalls in the zone, as such information could
then be relied upon in refugee status determination proceedings and lead to
higher numbers of recognised refugees. Similarly, international organisations
that rely on States for funding could be tempted to under-report. For example,
the UNHCR whose very mandate obliges it to be impartial, has been accused
of misrepresenting the situation in a safe zone in Sri Lanka.86 Indeed, such
under-reporting is to be expected, given that safe zones are often created out of
motivation to stop refugee flows rather than a motivation to provide superior
protection.87 Thus even though the baseline criteria for the IPA analysis can be
clearly identified, it is difficult—particularly in the context of safe zones—to
determine whether these criteria are actually satisfied.
Having set out the criteria applicable to the IPA analysis, the following

section will examine how these criteria might apply to specific scenarios.

V. CAN A SAFE ZONE EVER BE AN INTERNAL PROTECTION ALTERNATIVE? CASE STUDIES

OF SRI LANKA, IRAQ AND SREBRENICA

As aforementioned, the practice of creating safe zones has been firmly
established in State practice since the nineteenth century and has come to
recent prominence with the establishment of safe zones in Sri Lanka (1990),
Iraq (1991), Rwanda (1994), Bosnia (1993–1995), Afghanistan (2000–2001),
and Somalia (2007) and Syria (2019).88 An analysis of all these safe zones is
beyond the parameters of this article and thus the examination will be limited
to the cases of Sri Lanka (1990), Iraq (1991) and Srebrenica (1995). These three
scenarios are particularly suitable to determine the relationship between the IPA
criteria and safe zones because: (1) It would normally be necessary to engage in
extensive fieldwork to assess the conditions within the respective safe zones.
However, in the years following the establishment of these three selected safe
zones, their respective conditions were frequently studied by historians and
political scientists. Hence nowadays there is significant information available

86 AT Arulanatham, ‘Restructured Safe Havens: A Proposal for Reform of the Refugee
Protection System’ (2000) 22(1) HumRtsQ 1. 87 ibid.

88 B Ní Ghráinne, ‘What Are “Safe Zones” and How Do They Work?’ RTÉ Brainstorm
(26 September 2019) <https://www.rte.ie/brainstorm/2019/0922/1077488-what-are-safe-zones-
and-how-do-they-work/>; B Ní Ghráinne, ‘The Syrian Safe Zone and International Law’ Institute
of International Relations Prague (2020) <https://www.iir.cz/en/article/brid-ni-ghrainne-the-syrian-
safe-zone-and-international-law>.
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about the conditions within the zones and it is thus possible to assess whether
they fulfilled the IPA criteria. (2) This time period (the 1990s) is helpful to
analyse new developments because it marked the beginning of the general
trend of containment, deterrence, and deflection of refugees which continues
today.89 (3) The case studies chosen represent a diversity of actors of protection
and hence possible forms of protection—States (Iraq); international organisations
(Sri Lanka); and States acting under the mandate of an international organisation
(Srebrenica). (4) The safe zones chosenwere established in differentways: legally,
with the consent of the host State (Sri Lanka); illegally, without the consent of the
host State (at least initially) (Iraq); and legally, with the consent of the host State
and pursuant to Security Council authorisation (Srebrenica).90 Hence the case
studies chosen shed some light on whether legality affects satisfaction of the
IPA criteria. (5) The scenarios chosen represent different geographic areas—
Europe, South Asia, and the Middle East. (6) The scenarios chosen have been
perceived by scholars as having varying degrees of success in terms of
providing protection from persecution. Sri Lanka and Operation Provide
Comfort have been perceived as being relatively successful, and Srebrenica has
largely been perceived to be a failure. Consequently, the samples chosen represent
a diversity of circumstances and outcomes, which in turn will lay the foundation
for a rigorous analysis of whether a safe zone can constitute an IPA.
Three notes of clarification are useful before turning to the individual

scenarios. First, it is important to note that even if a particular safe zone
satisfies all three of the culmulative ‘baseline’ criteria, that is not to say that
all States would view that particular safe zone as a viable IPA. As
aforementioned, a large number of refugee-receiving States apply additional
criteria to the IPA inquiry and thus although a safe zone might satisfy the
three criteria identified in this article as binding under international law, they
could fail other criteria as applied by individual States which are not
internationally binding. Second, in the 1990s—the time period from which
the scenarios in this article were chosen—there was no clearly established
consensus on the applicable IPA criteria. Thus the criteria are being
examined retroactively to the selected scenarios. Refugee status
determination is always forward-looking but identifying whether past safe
zones might have satisfied the IPA test may help us understand whether the
establishment of any future safe zones would satisfy the IPA test. Third, the
analysis of whether each of the respective safe zones qualifies as an IPA is
done at a general level. The question in essence is whether the conditions in
the zone are such that the return of any individual there would be a violation
of the 1951 Refugee Convention. It does not take into account individual

89 Barutciski (n 6).
90 Art 2(4) of the UNCharter prohibits the use of force in international relations. A safe zone can

be lawfully established with consent of the State or if authorised by the Security Council pursuant to
Chapter VII of the UN Charter.
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circumstances (such as the reason for flight, gender, health etc) which may be
highly pertinent in refugee status determination proceedings and lead to a more
restrictive understanding of what qualifies as a lawful IPA.91

A. Sri Lanka (1990)

The EelamWar is the name given to the second phase of armed conflict between
the Sri Lankan Military and the separatist Liberation Tigers of Tamil Eelam
(LTTE). This war began in 1990, after India had withdrawn from Sri Lanka
and peace talks between the government and the LTTE.92 At that time, the
UNHCR had been close to completing a returnee operation in Sri Lanka.
India was unwilling to host the refugees, and the UNHCR was thus faced
with the choice of abandoning those receiving reintegration assistance or to
look after them and in doing so, reduce the pressure to leave.93 In November
1990, Open Relief Centres (ORCs) in Sri Lanka were established, which
were temporary places where displaced persons on the move could freely
enter or leave and obtain essential relief assistance in a relatively safe
environment.94 Their establishment can be distinguished from other safe
zones for three reasons. First, the ORCs were negotiated on the ground,
rather than forcibly established by other States operating through the Security
Council and there was consensus between the parties to the conflict that it was a
safe area.95 Second, ORCs were situated in both LTTE and government-
controlled areas, and were not associated with territorial claims.96 Third, the
ORCs were demilitarised.97

The analysis now turns to whether the ORCs satisfied the IPA criteria. All of
the literature examined for the purposes of this article did not mention any
hurdles to accessing the IPA.98 Thus it may be presumed that the first

91 Soosaipillai v Canada (Minister of Citizenship and Immigration) [1999] No IMM-4846-98,
Fed Ct Trial Lexis 834 (Canadian Federal Court); Judgment of 14 December 1993 9 C 4592, DVBl
109 (1994) (German Federal Administrative Court); Thirunavukkarasu v Canada (Minister of
Employment and Immigration) 1993 CarswellNat 160; 22 Imm LR (2d) 241 (Canadian Federal
Court of Appeal); Storey (n 25); Ramanathan v Canada (Minister of Citizenship and
Immigration) 1998 CarswellNat 1687; 152 FTR 305 (Federal Court of Canada); Gnanam v
SSHD (1999) Imm AR 436 (Court of Appeal of England and Wales); Decision of 10 June
1997 –AWB 96/10979 (The Netherlands Court of Zwolle); Neue Zeitschrift für
Verwaltungsgrecht 65 (1997) (German Federal Constitutional Court); Abubakar v MEI (1993)
FCJ 887 (Canadian Federal Court of Appeal); Singh v Canada (Ml..1), [1993] FCJ No. 630
(Federal Court of Canada); Kahlon v Canada (IRB) [1993] FCJ no. 811 (Federal Court of Canada).

92 UNHCR, ‘UNHCR’s Operational Experience with Internally Displaced Persons’ (September
1994).

93 WD Clarance, ‘Open Relief Centres: A Pragmatic Approach to Emergency Relief and
Monitoring during Conflict in a Country of Origin’ (1991) 3 IJRL 320.

94 UNHCR, ‘Open Relief Centres in Sri Lanka as of 1990’ <https://www.unhcr.org/42d648fb4.
pdf>. For discussion see ibid.

95 UN General Assembly, Report of the United Nations High Commissioner for Refugees
(6 October 1993) UN Doc A/48/12. 96 Chimni (n 6) 847. 97 Hyndman.

98 Landgren (n 6); CM Tiso, ’Safe Haven Refugee Program’, (1994) 8(4) Georgetown
Immigration Law Journal 575; Chimni (n 6); UNHCR (n 92); Commission on Human Rights,
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criterion—that of accessibility—was satisfied. This is supported by the fact that
many individuals sought protection within the ORC.
It is unclear whether the other two criteria for a valid IPA are satisfied, notably

the requirements of effective protection from the original risk of persecution,
and no risk of new persecution or refoulement. In terms of lives saved most
commentators have deemed the ORCs to be a success.99 The majority of
studies on the ORCs report that they operated relatively safely, despite
occasional evictions and security incidents.100 Tiso praises the ORCs highly,
noting that by February 1991, more than 50,000 Sri Lankans were residing in
the ORCs and the ORCs also enabled people who were living in nearby areas to
temporarily seek refuge in the ORCs when threatened.101 He also remarked that
‘the United Nations should build on the Sri Lankan experience as the operation
has establishedmany valuable precedents that the United Nations should follow
in future crisis situations’.102 The UNHCR described the ORCs as ‘havens of
safety, accepted and respected by both warring parties’103 and that they
guaranteed ‘not only better living conditions, but also protection’.104 Many
Sri Lankans returned home and several States in Europe and Asia signed
agreements that provided for voluntary repatriation of Sri Lankan
refugees.105 In addition, Tamils were not debarred from seeking asylum
outside the country because of the existence of the safe areas.106

However, Arulnatham and the Immigration and Refugee Board of Canada
have reported that many Tamil refugees fled the ORCs because the Sri Lankan
government had seized individuals from within the camps, many of whom
were tortured or never returned.107 Reportedly, although the UNHCR’s
officials attempted to recover these people, the camp’s director told the

‘Report of the Representative of the Secretary-General, Mr. Francis M. Deng, submitted pursuant to
Commission on Human Rights resolutions 1993/95 and 1994/68’ (2 February 1995) UN Doc E/
CN.4/1995/50; UNHCR, (n 95).

99 Chimni (n 6); Frelick (n6);Clarance (n 93); ; Tiso (n 98); Landgren (n 6); Office of the United
Nations High Commissioner for Refugees, Division of International Protection, September 1994;
UNHCR (n 95).

100 Landgren (n 6); Tiso (n 98); Chimni (n 6); UNHCR (n 92); Commission on Human Rights,
‘Report of the Representative of the Secretary-General, Mr. Francis M. Deng, submitted pursuant to
Commission on Human Rights resolutions 1993/95 and 1994/68’ (2 February 1995) UN Doc E/
CN.4/1995/50; UNHCR (n 95). 101 Tiso (n 98). 102 Tiso (n 98). 103 UNHCR (n 95).

104 Commission on Human Rights, 50th session, ‘Further Promotion and Encouragement of
Human Rights and Fundamental Freedoms, including the Question of the Programme and
Mothods of Work of the Commission’ (9 February 1994) UN Doc E/CN.4/1994/35.

105 ‘Report of UNHCR 1994’ (1 January 1995) UNDoc A/48/12. For discussion see Tiso (n 98).
106 Although the concept of IPA was well established in Australian jurisprudence at the time,

Australian courts did not consider that the ORCs constituted an IPA. See V94/01232 [1994]
RRTA 324 (3 March 1994) (Australian Refugee Review Tribunal); V93/00078 [1994] RRTA 606
(11 April 1994) (Australian Refugee Review Tribunal); V94/02151 [1994] RRTA 2379
(4 November 1994) (Australian Refugee Review Tribunal). For discussion see Chimni (n 6));
Frelick (n 6).

107 ‘Sri Lanka: Internal Flight Alternatives’ Immigration and Refugee Board of
Canada (1 December 1992) <https://www.refworld.org/docid/3ae6a83bc.html>. For discussion see
Arulnatham (n 96); Chimni (n 6).
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refugees that UNHCR could no longer guarantee their safety while in the camp.
Nonetheless, UNHCR published a report stating that the camp was open and
providing protection and relief for those seeking shelter from the conflict,
making no reference to the protection failures in the camp. This is particularly
concerning because if the ORC was ineffective, publicising this information
was crucial to ensure that individuals could receive asylum elsewhere.
Moreover, many individuals risked their lives to travel to the ORC as they
believed that it was safe. The fact that the UNHCR is funded by governments
and needs government support in order for it to operate within countries of
origin may have affected its willingness to report accurately about the situation
on the ground. In order to assess whether safe zones are an alternative for
refugee status, it is crucial that the conditions in the zone are accurately reported.
In sum, it is unlikely that the ORCs qualified as IPAs. Even though they were

accessible, there were mixed reports concerning their safety. The three IPA
criteria are cumulative. Therefore, a failure to meet any one of these criteria
means that there is not a valid IPA.

B. Iraq (1991) (Operation Provide Comfort)

Saddam Hussein’s belligerent actions in the late 1980s and early 1990s led to
significant fear among the Kurdish population in Iraq, particularly after he
launched a chemical attack on the Kurdish town of Halabjah in 1988.108

Kurdish rebels attempted to overthrow the government in 1991, having been
encouraged to do so by US President George Bush.109 The rebellion failed
and thousands fled fearing reprisals from Iraq.110 Soon after, Turkey closed
its borders because it viewed the Kurdish refugees as a political problem.111

It relied on its geographic limitation to the 1951 Refugee Convention,
maintaining that it was only obliged to accept as refugees those having a
well-founded fear of persecution as a result of events occurring in Europe.112

108 United Nations, ‘General Assembly Third Committee 53rd Meeting: Summary Record’
(24 November 1989) UN Doc A/C.3/44/SR.53. For discussion see ‘Operation Provide Comfort:
A Forgotten Mission with Possible Lessons for Syria’ Foreign Policy (6 February 2017) <https://
foreignpolicy.com/2017/02/06/operation-provide-comfort-a-forgotten-mission-with-possible-
lessons-for-syria/>.

109 B Gellman, ‘Kurds Contend US Encouraged Rebellion via “Voice of Free Iraq”’ The
Washington Post (9 April 1991) <https://www.washingtonpositst.com/archive/politics/1991/04/
09/kurds-contend-us-encouraged-rebellion-via-voice-of-free-iraq/a28c33b4-0bcf-4005-849b-
8202ba1f36de/>; DE Clary, ‘Operation Provide Comfort: A Strategic Analysis’ Air War College,
Air University (1994) <https://apps.dtic.mil/dtic/tr/fulltext/u2/a280675.pdf>.

110 Letter from the Permanent Representative of Turkey to the UN addressed to the President of
the Security Council (2 April 1991) UN Doc S/22435. For discussion see Yamashita (n 21).

111 Long (n 6)[101].
112 United Nations Regional Humanitarian Plan of Action Relating to the Crisis between Iraq and

Kuwait, Second Update, 9 April 1991 in MWeller (ed), Iraq and Kuwait: The Hostilities and Their
Aftermath (Cambridge Grotius Publications Ltd 1993). For discussion see Long, ‘In Search of
Sanctuary’ 476.
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At that time, there were more than 200,000 Kurdish individuals trapped in the
mountains of the Turkish–Iraqi border, living in dire conditions.113

The initial response of the UNHCR was to attempt to persuade Turkey to
open its borders.114 However, the strategic importance of the Turkish border
to the United States, United Kingdom, and France meant that within days,
UNHCR’s efforts were hampered by the inter-State negotiations that reflected
United States’ and allies’ reluctance to condemn the Turkish border closure.115

Notwithstanding the fact that Security Council Resolution 688 reaffirmed the
‘sovereignty, territorial integrity, and political independence of Iraq and of all
States in the area’, the United States, United Kingdom, and France interpreted
the resolution’s reference to the ‘massive flow of refugees towards and across
international frontiers’ as justifying the creation of a safe zone for Kurds in Iraq
without Iraqi consent, which they termed ‘Operation Provide Comfort’
(OPC).116 The safe zone’s compatibility with Iraq’s territorial integrity was
emphasised in order to allay the fear that humanitarian action might
encourage Kurdish self-determination and thereby destabilise Iraq and the
region. The safe zone was thus not for permanent settlement but a set of
‘revolving doors, with refugees leaving to return home while others take their
place’.117 It would only be large enough to provide a temporary shelter until the
displaced felt secure enough to go home. The operation was aimed at being
short-term because the leaders wished from the very beginning to hand over
the operation to the UN as soon as possible.118 On 16 April 1991, the allied
powers announced their decision to send troops to the border area to set up
and administer camps. Six camps were set up, each to shelter between 60,000
to 65,000 people.119 A no-fly zone was also set up to prevent further attacks on
the displaced persons.120

For Iraq, creating a safe zone without consent was a clear breach of its
sovereignty. To avoid the humiliation this would entail, Prince Sadruddin
Aga Khan—the personal representative of the UN Secretary-General for
Humanitarian Assistance Related to the Iraq-Kuwait Crisis—signed a
memorandum of understanding on 18 April 1991 with the Iraqi government
allowing for the establishment of UN humanitarian centres within the

113 Letter from the Permanent Representative of Turkey to the UN addressed to the President of
the Security Council (2 April 1991) UN Doc S/22435. For discussion see Long (n 6)[107].

114 Long (n 6) [108]. 115 Long (n 6) [109].
116 UNSC Res 688 (5 April 1991) UN Doc S/RES/688; The US, UK, and France interpreted

Security Council Resolution 688’s reference to the ‘massive flow of refugees towards and across
international frontiers’ as justifying the creation of a safe zone for Kurds in Iraq without Iraqi
consent. This article argues that this was a misinterpretation of the resolution because (i) the
resolution reaffirmed the ‘sovereignty, territorial integrity, and political independence of Iraq’ and
(ii) UNSC resolutions authorising the use of force usually do so explicitly. See UNSC Res 688
(5 April 1991) UN Doc S/RES/688. 117 Yamashita (n 21).

118 Weekly compilation of Presidential Documents vol 27. No 16, ‘US The President’s News
Conference’ (16 April 1991) in Weller (n 113)) 717.

119 ibid. For discussion see Yamashita (n 21). 120 See (n 119) 717.
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country.121 The memorandum emphasised that the operation was not directed at
inspiring Kurdish self-determination and respected Iraq’s territorial
sovereignty. Security would be provided only for the personal safety of IDPs
and as a temporary measure. Towards the end of April 1991, efforts were
directed to the prospect for a mass ‘voluntary’ repatriation of Kurds from
border areas, and UNHCR agreed to participate in the operation as a
‘reluctant but pragmatic partner’.122 The allied haven doubled its size and the
UN subsequently took over the administration of the camps.123

There is a general consensus that the safe zone established by OPC was a
success.124 In terms of the IPA criteria, it seems as though it satisfied criteria of
accessibility as it was accessible to those for whom it was meant to protect—IDPs
in the mountainous border with Turkey. Insofar as this author’s research has
revealed, there are no reports of a risk of persecution and/or refoulement within
the zone. Goodwin-Gill and McAdam cautiously leave open the possibility that
returning an asylum seeker to these safe zones may have been compatible with
the 1951 Refugee Convention.125 It thus seems as though the three baseline
criteria were satisfied in relation to OPC and that OPC satisfied the lowest
common denominator of IPA criteria applied by States.
At this point it is apt to assess whether OPC might be viewed as an IPA even

by those States with more generous interpretations of the 1951 Refugee
Convention and who apply the IPA more sparingly. A detailed analysis of all
criteria applied by such States is outside the scope of this article but suffice it to
say that at first glance,126 it appears that OPC would satisfy many such criteria.
For example, although some States apply a presumption that there is no IPA
where the agent of persecution is the State, this presumption can be rebutted
where there is compelling evidence of the ability to deliver durable protection
in the proposed IPA.127 In this scenario, the threat of reprisals from the allied
forces was credible, and Iraq seemed to be cooperating with their demands.
Therefore, the fact that Iraq was the agent of persecution would not
necessarily preclude OPC from being a lawful IPA. Moreover, some States
interpret the term ‘effective protection’128 as meaning that the risk of

121 Letter from the Minister of Foreign Affairs of Iraq addressed to the Secretary General
(21 April 1991) UN Doc S/22513. 122 Long (n 6) [120]. 123 Yamashita (n 21).

124 Long (n 6) [130]; Sandoz, ‘Safety Zones for Internally Displaced Persons,’ in Al-Nauimi and
Meese (n 6) 917; E Cotran, ‘The Establishment of a Safe Haven for Kurds in Iraq’ in Al-Nauimi and
Meese (n 6). 125 Goodwin-Gill and McAdam (n 61), 219.

126 These criteria are addressed in B Ní Ghráinne, ‘The Internal Protection Alternative and
Human Rights Considerations – Irrelevant or Indispensable?’ (2015) 27(1) IJRL 29; and B Ní
Ghráinne ‘The Internal Protection Alternative’ in C Costello, M Foster and J McAdam, The
Oxford Handbook of International Refugee Law (Oxford University Press 2020, forthcoming).

127 Hathaway and Foster (n 58)
128 Council Directive (EC) 2011/95/EU of the European Parliament and of the Council of 13

December 2011 on standards for the qualification of third-country nationals or stateless persons
as beneficiaries of international protection, for a uniform status for refugees or for persons
eligible for subsidiary protection, and for the content of the protection granted (recast) [2011] OJ
L337/9; Joined cases C-175/08, C-176/08, C-178/08 and C-179/08 Aydin Salahadin Abdulla
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persecution is ‘eradicated’.129 Hindsight informs us that the basis of the IDPs’
and refugees’ fear—reprisals from SaddamHussein’s government—was in fact
eradicated by OPC.
In sum, OPC was likely to have satisfied the baseline criteria for a lawful IPA

and may even have satisfied the higher threshold applied by some States.130

However, invoking OPC as a precedent for the creation of future safe zones
should be done with caution. This is because the conditions for a successful
safe zone are rarely as good as they were in northern Iraq. Iraqi military
forces were badly damaged following the Gulf War. Iraqi ground forces had
to cross much open country to attack the Kurds and they were very
vulnerable to air attack.131 The Kurds had strong fighting abilities, and it was
clear that the US had an incentive to protect the Kurds so as not to take away
from the Desert Storm victory.132 In short, the conditions were unusually
favourable to the establishment of a safe zone.

C. Srebrenica (1993–1995)

As the former Yugoslavia began to disintegrate, the Republic of Bosnia and
Herzegovina declared independence.133 At that time, it was a multi-ethnic
State, made up of mainly Muslim Bosniaks, Orthodox Serbs and Catholic
Croats.134 Bosnian Serbs objected to this declaration of independence.
Supported by the Serbian government of Slobodan Milošević and the
Yugoslav People’s army, Serb forces attacked the Republic of Bosnia and
Herzegovina to unify and secure Serb territory. A struggle for territorial
control followed, accompanied by the ethnic cleansing of the non-Serb
population from areas under Serb control; in particular, the Bosniak
population of Eastern Bosnia, near the border with Serbia.135

(C-175/08), Kamil Hasan (C-176/08), Ahmed Adem, Hamrin Mosa Rashi (C-178/08) and Dler
Jamal (C-179/08) v Bundesrepublik Deutschland EU:C:2010:105 [2010] ECR I-01493.

129 Joined cases C-175/08, C-176/08, C-178/08 and C-179/08 Aydin Salahadin Abdulla (C-175/
08), Kamil Hasan (C-176/08), Ahmed Adem, Hamrin Mosa Rashi (C-178/08) and Dler Jamal
(C-179/08) v Bundesrepublik Deutschland EU:C:2010:105 [2010] ECR I-01493.

130 Coleman states in fn 160 that the rejection of Iraqi Kurds at the Turkish border in 1991 was
lawful, because of the existence of a safe area in Iraq. However, Coleman does not go into further
detail as to why such practice was lawful. See N Coleman, ‘Non-Refoulement Revised: Renewed
Review of the Status of the Principle of Non-Refoulement as Customary International Law’ (2003)
5(1) European Journal of Migration and Law 23.

131 BR Posen, ‘Military Responses to Refugee Disasters’ (1996) 21(1) International Security 72.
132 Desert Storm was a 1991 bombing campaign that forced Iraq to end its occupation of Kuwait.

See Encyclopedia Britannica ‘25th Anniversary of Operation Desert Storm’ <https://www.
britannica.com/story/25th-anniversary-of-operation-desert-storm>.

133 UN General Assembly, ‘Report of the Secretary-General pursuant to General Assembly
Resolution 53/35’ (15 November 1999) UN Doc A/54/549, [15].

134 ‘The Bosnia Crisis: Serbs, Croats and Muslims: who hates who and why: Tony Barber in
Zagreb traces the ancient roots of a culture clash that has shattered what was Yugoslavia into
warring pieces’ The Independent (9 August 1992) <https://www.independent.co.uk/news/world/
the-bosnia-crisis-serbs-croats-and-muslims-who-hates-who-and-why-tony-barber-in-zagreb-
traces-the-1539305.html>. 135 UN General Assembly (n 133).
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Many areas in Bosnia were designated as safe zones during the war. This
section’s focus on Srebrenica thus needs justification. Srebrenica was the first
safe zone established in Bosnia, declared about three weeks ahead of the others
(Sarajevo, Tuzla, Bihać, Goražde, and Žepa). Particular attention is given to
whether there was a real risk of persecution in this section because Srebrenica
ultimately fell to the Bosnian Serb forces.136

As the armed conflict spread to Bosnia-Herzegovina in 1992, non-admission
policies were being implemented by European States.137 In July 1992, few
countries responded positively to a German call on governments to pledge to
accept quotas of refugees.138 However, many States supported calls from
Austria, Netherlands and Slovenia to establish safe zones in Bosnia.139 The
International Committee of the Red Cross stated that:

As no third country seems to be ready, even on a provisional basis, to grant asylum
to one hundred thousand Bosnian refugees . . . an original concept must be devised
to create protected zones . . . which are equal to the particular requirements and the
sheer scale of the problem.140

Thus safe zones were established primarily as an alternative for asylum,141

which was explicitly acknowledged by States,142 and many asylum claims
were refused on the grounds that ‘safe havens’ were available in Bosnia.143

Many States justified their refusal to accept refugees on the grounds that they
would be contributing to ethnic cleansing, and also relied upon the ‘right to
remain’ of those displaced by conflict.144

In Resolution 819, the Security Council declared Srebrenica as a safe zone.145

However, the declarations of safe areas did not commit the UN to defend these
areas militarily. On 4 June 1993, the UN Security Council extended the United
Nations Protection Force’s (UNPROFOR) mandate by enabling it ‘to deter
attacks against the Safe Areas’ and authorising it ‘in self-defence, to take the

136 Yamashita (n 21). 137 Barutciski (n 6); Coleman (n 130). 138 Frelick (n 6).
139 UN General Assembly, ‘Report of the Secretary-General pursuant to General Assembly

Resolution 53/35’ (15 November 1999) UN Doc A/54/549 [49]–[51]. For discussion see Frelick 9;
Chimni (n 6)839.

140 ICRC, ‘ICRC Position Paper: The Establishment of Protected Zones for Endangered Citizens
in Bosnia and Hertzegovina’ (30 October 1992) <https://casebook.icrc.org/case-study/bosnia-and-
herzegovina-constitution-safe-areas>.

141 L Franco, An Examination of Safety Zones for Internally Displaced Persons as a Contribution
toward Prevention and Solution of Refugee Problems inAl-Nauimi andMeese (n 6); Landgren (n 6).

142 Frelick notes that preventing refugee flows was also in Croatia’s interest, because if everyone
left Bosnia, who would fight the enemy? On 21 July 1992, the governments of Bosnia and Croatia
announced an agreement to return refugees to so-called ‘safe havens’ in Bosnia and Herzegovina.
See Frelick (n 6).

143 For example, German asylum adjudicators granted 59 asylum requests from Bosnians and
denied 1,913. See the discussion in Frelick (n 6); Barutciski (n 6); Arulanatham (n 86).

144 Frelick (n 6); Landgren (n 6).
145 UNSC Res 819 (16 April 1993) UN Doc S/RES/819; UNSC Res 824 (6 May 1993) UN Doc

S/RES/824. The term used in the resolution was ‘safe area’. However, as aforementioned in (n 2) the
term ‘safe area’ is used interchangeably with ‘safe zones’.
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necessary measures, including the use of force, in reply to bombardments
against the safe areas by any of the armed parties or to armed incursion into
them’ (emphasis added).146 It is important to emphasise here that no
enforcement measures were provided for. Rather, UNPROFOR’s presence in
the safe areas was requested in order to deter any attacks. Barutciski has
described it as ‘as a modest endeavour to provide asylum for refugees
coupled with ineffective declarations espousing preventive protection which
were not backed up by a genuine commitment’.147 Moreover, of the 34,000
troops demanded by UNPROFOR, only 7,600 were provided;148 the zones
were not demilitarised; and the Bosnian army used them as a training ground
and for launching attacks.149 Thus the Bosnian Serbs perceived the safe
havens as helping Bosnian forces to maintain territory. Although the safe
havens did save lives and offered some sanctuary to those fleeing violence,
history has perceived them to be a failure. Bosnian Serb forces entered
Srebrenica in July 1995, following which more than 7,000 Muslims
were killed.150

There is widespread consensus that the safe zone of Srebrenica was a
failure.151 In terms of the baseline IPA criteria, Srebrenica did not satisfy the
criteria of accessibility. Srebrenica was declared a safe area partly because
many individuals had already fled there to seek protection. However, it could
not be perceived as an area where individuals could be expected to relocate
to because it was surrounded by enemy forces,152 clearance for the
movement of people into the safe zones had to be obtained from the Bosnian
military or government,153 and small-scale fighting flared up continually
along the outskirts of Srebrenica from mid-1993 until its fall in 1995.154

Therefore it could not have satisfied the criteria of accessibility.
It is also very clear that the other two criteria of protection from persecution

and no new risk of refoulement were not satisfied by Srebrenica. This is
unsurprising because, as aforementioned, commentators generally describe
the establishment of this safe zone as a failure. Srebrenica was captured by

146 UNSC Res 836 (4 June 1993) UN Doc S/RES/836. 147 Barutciski (n 6), 90.
148 UNSC, ‘Report of the Secretary General pursuant to Security Council Resolution 959’ (1994)

UN Doc S/1994/1389.
149 UN General Assembly, ‘Report of the Secretary-General pursuant to General Assembly

Resolution 53/35’ (15 November 1999) UN Doc A/54/549 [59]–[65]. For discussion see S
Haspeslagh, ‘The Bosnian “Safe Havens”’ <http://www.beyondintractability.org/cic_documents/
Safe-Havens-Bosnia.pdf> 2.

150 ICTY, The Prosecutor. Radislav Krstić, Judgement, IT-98-33-T (2 August 2001) [1].
151 Haspeslagh (n 150); Yamashita (n 21); UN General Assembly, ‘Report of the Secretary-

General pursuant to General Assembly Resolution 53/35’ (15 November 1999) UN Doc A/54/
549; The Hague Institute for Global Justice, ‘International Decision-Making in the Age of
Genocide: Srebrenica 1993–1995’ Rapporteur Report, The Hague (29 June–1 July 2015; D
Rohde, Endgame: The Betrayal and Fall of Srebrenica: Europe’s Worst Massacre since World
War II (Westview Press 1997); JCH Blom, ‘NIOD Report: Srebrenica. Reconstruction,
Background, Consequences and Analyses of the Fall of a Safe Area’ (2002).

152 ICTY, Prosecutor v Radovan Karadžić, Judgment, IT-95-5/18-T (24 March 2016) 2030–62.
153 ibid [4985]. 154 ibid [4993].
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Serb forces, leading to the deaths of more than 7,000, which clearly amounts to
persecution.155 The conditions in Srebrenicawere reported to be dire whichmay
(but not conclusively) amount to refoulement, as not all violations of human
rights will necessarily amount to refoulement.156 However, many people fled
the zone and were subsequently killed by Serb forces, which amounts to
indirect refoulement.157

Finally, it is worth noting that Australian courts explicitly found that the safe
zones in existence in Bosnia in 1994 and 1995 did not constitute an IPA because
‘those zones are far from being safe and that their inhabitants are extremely
vulnerable to “ethnic cleansing” and other persecutory practices by Bosnian
Serb forces’.158 It is therefore clear that Srebrenica did not satisfy the criteria
for a valid IPA.

VI. CONCLUSION

Some of the safe zones established in the past were deeply problematic,
unworkable, and ultimately failed to provide effective protection from
persecution. This article posits that refugee protection and diplomatic
solutions should be the primary solution to refugee flows. However, it is also
important to seriously consider safe zones as a potential response to refugee
flows. In situations where granting asylum proves extremely challenging—
such as where borders are closed, in situations of mass influx, or where
individuals are unable or unwilling to leave their State—safe zones may be
the only feasible option to save lives.
Moreover, given safe zones’ long history in international affairs and Turkey’s

recent establishment of a safe zone in Syria, it is crucial that we understand the
legal framework surrounding safe zones. Despite the rise of anti-refugee
sentiment and populist narrative worldwide, States are keen to be seen as
compliant with their international law obligations. Most States perceive it in
their interests to maintain a system of predictable and peaceful co-existence
and cooperation. In addition, States may obey international law out of fear of
reprisals from the international community, because they feel a sense of
morality or solidarity with other States, or perhaps for reputational reasons
and to strengthen their international influence. Thus, in the oft-cited words of
Louis Henkin, ‘almost all nations observe almost all principles of
international law and almost all of their obligations almost all of the time’,159

155 For a definition of persecution, see section III.
156 See section III for further discussion.
157 Indirect refoulement may occur when an individual is sent to a place where the conditions

there are so unreasonable that they may in desperation return to the territory of their persecutors
or another area where there is a real risk of serious harm.

158 V94/01232 [1994] RRTA 324 (3 March 1994) (Australian Refugee Review Tribunal); V93/
00078 [1994] RRTA 606 (11 April 1994) (Australian Refugee ReviewTribunal);V94/02151 [1994]
RRTA 2379 (4 November 1994) (Australian Refugee Review Tribunal).

159 L Henkin, How Nations Behave (Council on Foreign Relations 1979).
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and this proposition has been largely confirmed by empirical scholarship.160

Clarifying the legal framework surrounding safe zones can thus guide future
State behaviour and prevent safe zones from becoming completely divorced
from any legal parameters.
This article has provided the first detailed legal analysis of the refugee law

framework surrounding safe zones. It has sought to enrich the IPA debate by
clarifying the applicable criteria in the IPA inquiry: (i) the proposed IPA
must be accessible; (ii) there must be effective protection from the original
risk of persecution; and (iii) there must be no new risk of persecution or of
refoulement. It stands apart from other work as these criteria are rooted in
State practice. In addition, this article has taken a novel historical approach to
show the challenges in invoking safe zones as an IPA such as the difficulties in
ensuring the immunity of a safe zone from attack, and the difficulting in
establishing an accessible safe zone in the midst of armed conflict. The article
also used the example of Operation Provide Comfort to demonstrate that safe
zones, in very limited exceptional circumstances, may satisfy the IPA criteria.
The arguments made in this article are primarily of relevance to those

involved in the refugee status determination process—namely advocates,
judges, relevant international organisations and NGOs, and asylum-seekers
themselves. However, the article also serves a broader purpose of challenging
the practice of using safe zones as a tool of containment. It is important to note
that most of the time, whether a safe zone qualifies as an IPA is not examined by
refugee status determination bodies. There is widespread acceptance that one of
the primary motivations—if not the primary motivation—for the establishment
of safe zones is refugee containment. Most displaced persons never leave their
State, and States might invoke safe zones as a ground for closing borders. Thus
the issue of whether a particular safe zone qualifies as an IPA never makes it as
far as a tribunal or a court. The structure of refugee law, and international law
more generally, coupled with the practical realities of human displacement,
mean that legal protections in the sense of administrative or judicial
determinations of entitlement are only realistically available for the very few
people who actually make it to the territory of a foreign State. Therefore, the
place that international law can really ‘bite’ is in what becomes generally

160 RE Hudec, Enforcing International Trade Law: The Evolution of the Modern GATT Legal
System (Butterworths 1993); RE Hudec, The GATT Legal System and World Trade Diplomacy
(Lexis 1990); C Reitz, Enforcement of the General Agreement on Tariffs and Trade (1996) 17
University of Pennsylvania Journal of International Business Law 555; MK Bulterman and M
Kuijer (eds), Compliance with Judgments of International Courts (Brill 1995); RR Churchill and
JR Young, ‘Compliance with Judgments of the European Court of Human Rights and Decisions
of the Committee of Ministers: The Experience of the United Kingdom, 1975–87’ (1992) 62
BYBIL 283; D Kosař et al., Domestic Judicial Treatment of European Court of Human Rights
Case Law: Beyond Compliance (Routledge 2020, forthcoming). For an explanation of the rare
occasions in which States do not comply see H Smekal and K Šipulová, ‘DH v Czech Republic
Six Years Later: On the Power of an International Human Rights Court to Push through
Systemic Change’ (2014) 32(3) NQHR 288.
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accepted among States as compliance (or not). By identifying the applicable
IPA framework, this article will hopefully inform States’ future plans in
respect of establishing safe zones, could help entail that future safe zones
have more success than in the past, and will provide a benchmark for those
seeking to assess whether a particular safe zone constitutes an IPA.
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