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Abstract

This research investigates the role of education in facilitating the right to self-determination of
Indigenous Peoples and investigates if education has evolved from a tool of oppression to one
for the facilitation of the right to self-determination and Indigenous empowerment. The
relationship between Indigenous Peoples and international law has been a turbulent one. Over
the past sixty-five years, the status of Indigenous Peoples has slowly changed within the
international legal regime which has seen Indigenous Peoples transition from objects to
subjects of international law. This change has added immensely to Indigenous empowerment,
transforming what were once deemed to be vulnerable groups in need of protection from the
States in which they resided, to self-actualising and empowered communities demanding the
rights to which they are entitled. This progression is not only due to the changing role of
Indigenous Peoples within the international legal order, but also owing to a change within other
vital societal infrastructures, including education systems. In the context of Indigenous
children, the education systems of Colonisers have, in the past, played a sinister role. It has
been used as a thinly veiled attempt to oppress indigeneity and to disrupt the transmission of
intergenerational knowledge and customs. One example is that of the Canadian Residential
School System, designed to eliminate Indigenous identity and hinder any advancement of the
right to self-determination of Indigenous groups in Canada. In more recent times, mainstream
education and educational institutions have become a beacon of hope for the promotion and
preservation of Indigenous identity. This suggests that education and systems of education have
the potential to be valuable tools in the process of maintaining Indigenous identity in a non-
Indigenous setting, a powerful engine for Indigenous empowerment and perhaps a beneficial
tool for Indigenous self-determination and empowerment. Utilising a descriptive-normative
approach, this work explores these themes, analyses examples of their occurrence both past
and present, and offers recommendations on how this right to self-determination can be
advanced both currently and in the future through education systems. This research addresses
how education systems, in the context of Indigenous Peoples, can be reformed to be a catalyst

of empowerment from a tool of subjugation.
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Part |
Chapter 1
Introduction

1.1 Research Question and Research Trajectory

This research investigates the role of education in both facilitating and denying the right to self-
determination of Indigenous Peoples and assesses how the role of education has been used as
both a tool of oppression and as one for the facilitation of the right to self-determination and
Indigenous empowerment. The relationship between Indigenous Peoples and international law
has been a turbulent one. Over the past sixty-five years, the status of Indigenous Peoples has
slowly changed within the international legal regime which has seen Indigenous Peoples
transition from objects to subjects of international law.! This change has added immensely to
Indigenous empowerment, transforming what were once deemed to be vulnerable groups in
need of protection from the States in which they resided, to self-actualising and empowered
communities demanding the rights to which they are entitled.? This progression is not only due
to the changing role of Indigenous Peoples within the international legal order, owing to a
transition from object to subject in international law, but also due to a change within other vital

societal infrastructures, including education systems.®

In the context of Indigenous children, the education systems of Colonisers have, in the past,
played a sinister role in subjugating Indigenous children through assimilationist polices, which
through intergenerational trauma, has also subjugated Indigenous Peoples in general. In many

States, Canada, Australia, the United States of America (USA) amongst others, it has been used

! Stefania Errico, 'Indigenous Peoples' (2018) 29 Yearbook of International Environmental Law. Pp. 120 -124

2 UNGA, ‘Report of the Special Rapporteur of the Human Rights Council on the Rights of Indigenous Peoples’
(2018) UN Doc. A/73/176

3 'Processes Of Change and Indigenous Participation' (Culturalsurvival.org, 2021)
<https://www.culturalsurvival.org/publications/cultural-survival-quarterly/processes-change-and-Indigenous-
participation> Last Accessed 18 July 2021
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as a thinly veiled attempt to oppress indigeneity and to disrupt the transmission of
intergenerational knowledge and customs.* Assimilative educational policies were used as a
tool of colonisation, with colonisers attacking the vulnerability of children through the
provision of education. However, in more recent times, education and educational institutions
have become a beacon of hope for the promotion and preservation of Indigenous identity,® this
has become particularly evident in higher education institutions which will be discussed in
further detail in Chapter Nine. This research further aims to identify how education and
educational institutions have the potential to be valuable tools in the process of maintaining
Indigenous identity in a non-Indigenous setting, a powerful engine for Indigenous

empowerment and perhaps a beneficial tool for Indigenous self-determination.®

Utilising a descriptive-normative approach, this work explores these issues, analyses examples
of their occurrence both past and present, and offers recommendations on how this can be
advanced both currently and in the future. This research addresses the question of whether
education, in the context of Indigenous Peoples, is a catalyst for empowerment or a tool for
subjugation. By offering two detailed case studies on different education systems, the Canadian
Residential School system and the current system of education provision in French Guiana,
this research highlights both the historic and present dangers of an oppressive and assimilative
education system and questions how this can deny the right to self-determination of Indigenous
Peoples. This research will also offer insight into current initiatives used in additional education
systems which seek to enhance and empower Indigenous identity and facilitating the right to

self-determination.

“Magnusson K, 'Indigenous Identity, Lifelong Learning and Democracy’ PASCAL International Observatory
(Pascalobservatory.org, 2021) <http://pascalobservatory.org/pascalnow/blogentry/news/Indigenous-identity-
lifelong-learning-and-democracy> Last Accessed 29 March 2021

5V de Sande, A Menzies (2003) Native and mainstream parenting: A comparative study. P.127

6 L.B Simpson (2014) Land as pedagogy: Nishnaabeg intelligence and rebellious

transformation. Decolonization: Indigeneity, Education & Society, 3(3). 1-24
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1.2 Hypothesis and Themes Explored

This thesis seeks to highlight the link and relationship between the right to education and the
right to self-determination in the context of Indigenous Peoples. In order to address the
hypothesis that education can be used both a tool to facilitate the right to self-determination of
Indigenous Peoples and to highlight how in the past, it has been used to deny the right to self-
determination of Indigenous Peoples. To support this, a myriad of themes will be explored in
this research. These include Indigenous rights, self-determination, education, oppression,
intergenerational trauma, reconciliation, assimilation, empowerment, cultural identity, and
cultural rights. These themes will be discussed and analysed with the support of detailed case
studies, further details and justifications for which will be discussed in section four of this

chapter and in Chapter Six and will be framed by a descriptive-normative research approach.

1.3 Methodology

Utilising a normative descriptive research approach, this research provides an analysis of the
role of education systems and the right to education in relation to right to self-determination
within the context of Indigenous Peoples.” Through examining the historical relationship
between these two rights and the impact this has had on Indigenous communities, in contrast

with how they intersect today, this research will highlight the gaps between theory and practice.

By implementing a descriptive research approach, this work illustrates the past experiences of
an Indigenous Group in an assimilative education system and how that pertained to the denial
of the right to self-determination. Furthermore, implementing a normative research approach

and using information and data gathered through primary and secondary sources to emphasise

V.M Robinson, Descriptive and normative research on organizational learning: locating the contribution of
Argyris and Schon. (2001) International Journal of Educational Management. Pp. 58 - 67
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the gaps in the current systems of education and how best to address them.® A normative
question is one that asks what ‘should’ be, the purpose of a normative question is to define or
set the stage as to what the possibilities or opinions in a given situation.® In this research, the
research question will be assessed through answering normative questions which will be set
against a specific criterion based on the characteristics of the right to self-determination in the
context of Indigenous Peoples and the role in which education systems have played in both the

denial and facilitation of that right.°

A case study is a sample group (in this work this includes specific systems of education
including the historical case study of the Canadian Residential School System and the current
system of education for Indigenous Peoples in French Guiana and the experiences of the
Indigenous Peoples of these regions) whose characteristics are used to describe the
characteristics of a larger group of which the case study is a subgroup.'! The information
gathered from investigating a case study may be generalized to serve the larger group.
However, in the context of Indigenous Peoples, this can be a problematic approach as
Indigenous Peoples around the world are recognised as diverse and heterogeneous groups. The
time periods during which the presented case studies occurred are quite different and this can
cause potential issues with the reality of the situation, however, great care has been taken to
use case studies that are both relevant to the research question and offer a unique insight into

the use of education as an empowerment right.

8 Sean D. Vermillion and others, 'Linking Normative and Descriptive Research with Serious Gaming' (2014) 28
Procedia Computer Science. Pp. 204 - 212

® What Is a Normative Question? (Learn English or Starve, 2017)
<https://learnenglishorstarve.wordpress.com/2017/07/25/what-is-a-normative-
question/#:~:text=A%20normative%20question%20is%200ne,condition%20(Yes%2FNo).> Last Accessed 26
April 2021

10 'Descriptive, Normative, And Impact Evaluation Designs' (Dmeforpeace.org, 2021)
<https://dmeforpeace.org/sites/default/filessM06_PP.pdf> Last Accessed 26 April 2021

11 'Descriptive Research Designs: Types, Examples & Methods' (Formpl.us)
<https://www.formpl.us/blog/descriptive-
research#:~:text=There%20are%203%20main%?20data,study%20method%2C%20and%20survey%20research.>
Last Accessed 26 April 2021
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This work is supported through qualitative research, which means it will focus forming and
understanding of the research via a humanistic or idealistic approach.*? The importance of
utilising the qualitative method in this research is the value it adds by affording an
understanding of peoples’ beliefs, experiences, attitudes, behaviour, and interactions.'® This is
of paramount importance when commenting on the lived experiences of the children and
families of those children who had, and continue to have, their right to self-determination
denied through education systems. As the case studies in this research will highlight, the
experience of children and their families, through these education systems were often based on
the subjugation and oppression of a group who were often already suffering from

marginalisation.

1.4 Case Studies

This research will use case studies to support and contribute to the answer to the research
question. The case studies are chosen to suit both the context of this research and the research
question and follows the methods described by Gu and Warren in their work “Methods for
Descriptive Studies” which outlines how to best complement research with appropriate case
studies.’* Furthermore, incorporating in-depth case studies allows the production of more
meaningful results from a holistic investigation into the complex and ubiquitous interactions
among those at the centre of the research.® Regarding the case study design for this work, case
studies will be used, including the Canadian Residential School System and the system of

educational provision in French Guiana. Further comparisons will be drawn from education

12 Sanjay Kalra, Vibha Pathak and Bijayini Jena, 'Qualitative Research' (2013) 4 Perspectives in Clinical
Research p. 192

13 1bid

14Y Gu and J Warren, Methods for Descriptive Studies in Craig Kuziemsky and Francis Yin Yee

Lau, Handbook of Ehealth Evaluation: An Evidence-Based Approach (Victoria, University of Victoria 2017). P.
11

5L Dubé and G Paré (2003) Rigor in Information Systems Positivist Case Research: Current Practices, Trends,
and Recommendations. MIS quarterly, pp.597-636
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systems in relation to Indigenous Peoples at The Sdmi University and the University of North
Carolina. The chapter on ‘Justification of Case Studies’ offers further details regarding the
process of choosing these cases. The design of the case studies in this research falls under the

following categories: Descriptive, Cross-Sectional and Before-and-After.®

1.4.1 Descriptive Case Study

This design consists of an in-depth collection of information over time to better understand the
particular cases.!” This design is especially useful for describing what implementation of
specific educational policies entailed and to explore the reasons behind why events happened
the way they did. This will be the approach used in the case study relating to French Guiana

and the current education system in operation.

1.4.2 Cross-Sectional Case Study

A cross-sectional case study design offers a snapshot at one point in time, this design is useful
in identifying sub-group experience.*® This is particularly useful within the case study of the
Canadian Residential School System as that chapter will discuss the experience of Indigenous
Canadians and offer further insight in the specific experiences of First Nations, Métis, and Inuit
under said education system. An added benefit of the cross-section design is that it allows for
consideration of current experiences and the role of memory resulting from an experience in

previous years.

1.4.3 Before-and-After Case Study

16 Mills, AJ, Durepos, G and Elden Wiebe, ‘Before-And-After Case Study Design’ (2010) Encyclopaedia of
Case Study Research. Available at
<https://www.researchgate.net/publication/230557680_15_ Mills_A_J Durepos_G_and_Wiebe E_Eds 2010_E
ncyclopedia_of Case_Study_ Research_Volumes_|_and_Il_Thousand_Oaks_CA_Sage> Last Accessed 22 July
2021

7 1hid

18 Jelke Bethlehem, 'Cross-Sectional Research' (1999) Research Methodology in the Social, Behavioural and
Life Sciences pp. 110 - 142
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Of all case study designs, the before-and-after design is almost self-explanatory. Often referred
to as a pre and post designs, this approach allows for acknowledgment of hindsight, perspective
and a ‘lessons learned’ approach to specific phenomena. ** This design will be applied to both
the Canadian School System, and further drawn on for a discussion on the examples of
educational provision and supports at The Sami University of Social Sciences, and the

University of North Carolina.

Detailed case studies of the aforementioned educational systems will be analysed and will
address how the right to self-determination in the context of Indigenous Peoples has in the past,
and present in some instances, been denied through educational systems, and will offer a
comprehensive discussion on some of the current forms of empowerment supported by

educational systems in the facilitation of the right to self-determination.

1.5 Framing the Research Approach

According to Putt, past critiques of the social sciences focused primarily on the identity of the
researcher and his or her relationship with the ‘subject” Indigenous person, but over time more
sophisticated and practical approaches have emerged related to participant focused
methodologies and design.?® In order to support the knowledge and understanding of the
content of this thesis, which at times, can be sensitive in nature, and very specific to certain
groups, many efforts have been undertaken to ensure cultural sensitivity and respect for the

Indigenous Peoples discussed in this work.

There is no definitive Indigenous research model or methodologies, various guidelines and

commentaries underline the need to incorporate or ensure Indigenous involvement or control

1% Dubé and Paré Note 15

20] Putt, ‘Conducting Research with Indigenous People and Communities’ (2013) Indigenous Justice accessed
at <https://www.Indigenousjustice.gov.au/wp-content/uploads/mp/files/publications/files/brief015.v1.pdf> Last
Accessed 06 May 2021
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over the enterprise. The focus is on the need for reorientation and adaption of the research
business, and in its practice, of researchers’ worldviews and of standard methodologies and
instruments.?* To support the research in this thesis, a certificate course in ‘Indigenous Canada’
from the Faculty of Native Studies at the university of Alberta in Canada was undertaken.?
This was delivered by Indigenous Canadians to form genuine understanding and appreciation
of the history and current situation of the Indigenous Peoples, both victims, survivors and
families involved in the case study on the Canadian Residential School System. The content
explored Indigenous histories and contemporary issues in Canada. From an Indigenous
perspective, this course examined essential issues facing Indigenous Peoples today from a
“historical and critical perspective highlighting national and local Indigenous-settler
relations”.?®> Furthermore, a research project was undertaken in collaboration with Survival
International in relation to the experience of Tribal Children in French Guiana and their right
to be educated in their mother tongue.?* Survival International was founded in 1969 by a group
of people in response the genocide of Amazon Indians.?® These undertakings offer a unique
and genuine appreciation for the experience of Indigenous Peoples who feature in the case
studies of this work and beyond. This also aligns with fundamental protocols which pertain to
any research in the Indigenous domain, including cultural sensitivity, willingness to partner
with, and to involve, communities in both processes and outcomes, and that Indigenous Peoples
see some benefits from the research.?® Participatory research would have aided this work

immensely however, due to the COVID-19 pandemic, research visits to the Sami University of

2L |bid

22'Indigenous Canada University of Alberta’' (Ualberta.ca) <https://www.ualberta.ca/admissions-
programs/online-courses/Indigenous-canada/index.html> Last Accessed 1 May 2021

2 |bid

2 \Wayana, Emerillon, Palijur, Arawak, Wayampi, and Kali'na are the six Amerindian languages spoken in
French Guiana

2 About Us' (Survivalinternational.org) <https://www.survivalinternational.org/info> Last Accessed 26 April
2021

% H Blagg, Journeys Outside the Comfort Zone: Doing Research in the Aboriginal Domain, in Bartels L and
Richards K (eds), Qualitative Criminology: Stories From the Field (Sydney: Federation Press, 2011) pp. 140-
154
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Applied Sciences and the University of North Carolina Wilmington could not be facilitated.

Informal dialogues with Indigenous educators did inform this research.

Every care has been taken to ensure language of inclusion has been utilised to ensure respect
for the Peoples included in this research. With that noted, it is important to highlight that there
is no accepted system of capitalisation and even United Nations practice is not consistent.?’
This research aims to utilise various guidelines in a clear and consistent manner and recognises
that it may differ from that used by other scholars in the field. In terms of syntax, grammar and

recommended technique, this thesis employs the guidelines supported by Monash University.?

1.5.1 Researcher Statement of Positionality

In writing this thesis, many considerations came to mind that would impact my positionality in
relation to researching and writing on experiences of Indigenous Peoples, experiences that are
far removed from my own and not my experiences to share. One of the major challenges that
presented itself while undertaking this research was that | am a white western male. In many
ways, a representation of the colonisers that hurt Indigenous communities so much. it was
important for me to acknowledge my privilege both in life and in relation to carrying out this
research. Drawing on research conducted by Holmes to begin, | found it was imperative to
acknowledge that positionality implies that the “social, historical and political location of the
researcher influences their orientations”.?® In order to address this issue and support my own

understanding of the history and journey of many of the Indigenous Peoples discussed in this

27 Variations of capitalisation can be seen in all UN documents pertaining to Indigenous Peoples. For example,
see <https://www.ohchr.org/Documents/Publications/fs9Rev.2.pdf> Last Accessed 01/05/2021

BAs recommended by the University of Monash, this research recognises that language is enormously powerful
and can be politically charged. Inclusive language has been used throughout because it is accurate, fair,
respectful, and necessary. This allows an avoidance of language that marginalises people who are already
marginalised. It is language that is accessible and meaningful to a wide audience.
https://www.monash.edu/about/editorialstyle/writing/inclusive-language Last Accessed 26/01/2021

2 Andrew Gary Darwin Holmes, 'Researcher Positionality - A Consideration of Its Influence and Place In
Qualitative Research - A New Researcher Guide' (2020) 8(4) Shanlax International Journal of Education. pp. 1-
10
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work, especially in relation to the case study of the experience of victims and survivors of the
Canadian Residential School System, | undertook a certified course in Indigenous Canadian
Studies. This was certified course run by the University of Alberta in Canada and classes were
delivered by Indigenous Professors and Leaders.*® By acknowledging and considering these
various elements, it allowed me to take an objective view of aspects of the research which is
necessary at time when writing for the Academy while allowing subjectivity to play an
important role in writing of the lived experiences of different Indigenous groups. In order to
further support this, certain assumptions needed to be made and accepted, using the model
described by Holmes, these include ontological and epistemological assumptions as well as

assumptions about human nature and agency.>!

Timing of research can have an impact on researcher positionality, this has been described by
Holmes, who maintains that the timing of research can have both positive and negative
impacts.®? During the course of this research, timing was a huge issue as the impact of the
COVID-19 pandemic impacted my ability to carry out research visits. Visits had been arranged
for spending an extended period of time at the University of North Carolina Pembroke and at
the Sami University of Applied Sciences. However, due to the COVID-19 outbreak and
international travel restrictions, these visits could not take place. This is something that | know
would have benefitted my thesis and writing massively and hope to pursue these visits in the
future to strengthen and build on the work in this thesis as “informants are increasingly

recognized as research participants who actively influence”.3®

30 "Indigenous Canada | University of Alberta’ (Ualberta.ca) <https://www.ualberta.ca/admissions-
programs/online-courses/indigenous-canada/index.html> Last Accessed 17/02/22

31 Holmes, Note 29

%2 |bid

33 |anita Jacobs-Huey, 'The Natives Are Gazing And Talking Back: Reviewing The Problematics Of
Positionality, Voice, And Accountability Among "Native" Anthropologists' (2002) 3(104) American
Anthropologist. pp. 791 - 804
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Through learning and engaging with differing methodologies, including Indigenous
methodologies, | found that it allowed an authentic voice to come through my writing. One
such methodology is Storytelling. | learned how essential this is within Indigenous discourse
and how this form of methodology should be teller focused, according to Thomas. 3*
Participatory research would have allowed this in a more personal and subjective manner,
however, again due to COVID-19 this was not feasible. However, informal discussions through
the research process with Indigenous educators allowed an element of this participatory
research exist in this thesis, this also helped to “conflicts arising from using mainstream
methodologies in Indigenous research”.®® Stemming from this, 1 want to ensure that I am
honouring a commitment to anti-oppressive research, which means committing to social justice
and requires making a commitment to the people you are working with, personally and
professionally, in order to mutually foster conditions for social justice through research.® This
is because it is accepted and well established that “research can be a powerful tool for
change”.3" By learning to understand and respect storytelling as a methodology was incredibly
important for this research. This was particularly relevant when researching and writing on the
Canadian Residential School System, this is because although the schools are no longer in
existence, the memories remain.®® It is very important for me, through this research to
demonstrate an understanding that “Residential Schools have been the single most devastating

event to affect Indigenous Peoples since first contact and day to day, many former students

continue to live out the horrific impact of these schools”.%° This was important to both consider

3 Robina Anne Thomas, ‘Honouring the Oral Traditions of the Ta’t Mustimuxw (Ancestors) through
Storytelling’ in Leslie Allison Brown and Susan Strega (eds), Research as Resistance (Toronto: Canadian
Scholars' Press, 2005) p. 177

3 Margaret Kovach, ‘Emerging from the Margins: Indigenous Methodologies’ in Leslie Allison Brown and
Susan Strega (eds), Research as Resistance (Toronto: Canadian Scholars' Press, 2005) p. 45

3 Karen L. Potts and Leslie Brown, ‘Becoming an Anti-Oppressive Researcher’ in Leslie Allison Brown and
Susan Strega (eds), Research as Resistance (Toronto: Canadian Scholars' Press, 2005) p. 17

37 Ibid

% Thomas, Note 29 p. 180

% |bid p.181
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and reflect upon as, again, some of the issues discussed are far removed from my own
experiences and as Kovach points out, “the individual’s ability to be knowledgeable about,
conversant in, and comfortable with speaking to Indigenous knowledge systems and sharing
their personal relationship to Indigenous thought”.*? This is pertinent because it is essential to
have knowledge of the politicality that can surround Indigenous knowledge systems especially
given the history of assimilation. It is also important to highlight that throughout this work,
sensitivities and considerations were consciously made in order to consistently respecting
people and relationships as this guides our responses to questions of ownership of data obtained
and used.*! This was very important for me in this work as it allows me to have a voice within
the discourse, to pursue change, by joining and adding to the conversation and not claiming

ownership of it.

1.6 Adding to Existing Literature

The right to self-determination has long been debated in international law*? and this thesis
furthers the research needed to assess the key elements of identifying the role of education in
the realisation of self-determination for Indigenous Peoples. This thesis also expands on the
existing literature in relation to the realisation of the right to self-determination of Indigenous
Peoples and in analysing this it is important to address to role played by education.*® This
research will help to elucidate this area in relation to theoretical development. Existing theories
in this research space are logically consistent explanations regarding the relationships between

well-defined components i.e., the acceptance of the impact of an education on the realisation

40 Kovach, Note 35

41 Potts and Leslie Brown, Note 36 p. 27

42 H Hannum, Autonomy, Sovereignty and Self-Determination: The Accommodation of Conflicting Rights.
(Pennsylvania: University of Pennsylvania Press,1966) p. 3

43 Drawing on the varying narratives of existing literature relating to self-determination in the context of
Indigenous Peoples, such as the work of Anaya, Cirkovic, Hannum and Musgrave.
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of other rights.** However, this research further explores linkages in the relevant theories which
remain unclear by applying the current legal frameworks regarding the rights of Indigenous
Peoples and how they enhance or deny additional rights, primarily the right to self-

determination.

As will be elaborated on in more detail throughout this research, the fundamental problem in
rights protections in international law is that it is often dependent on political will when it
comes to national implementation.*® There is a need for research in the area of the connection
between international law and national implementation and the relationship between the right
to education and the realisation of the right to self-determination specifically in the context of
Indigenous Peoples. This compounds the need for research to be undertaken to provide a basis
for the formulation of a workable international law framework which could potentially be
applied to instances of marginalised groups suffering further marginalisation and a denial of

rights through an inadequate education system.

1.7 Structure of the Thesis

The body of this thesis is separated into two parts. Part one explores and analyses the legal
frameworks and position of the right to education and the right to self-determination within
international law and in the context of Indigenous Peoples. Part two provides detailed case
studies. Part one of this thesis includes chapters two, three, four and five and part two consists

of chapters six, seven and eight.

Chapter two provides an introduction to Indigenous Peoples; the definitions used in the various

literature and plots the legal history through examining the transition from objects to rights

44 Kate Halvorsen, 'Notes on the Realization of the Human Right to Education' (1990) 12 Human Rights
Quarterly pp. 341-364

45 Pitman B. Potter, 'Obstacles and Alternatives to International Law' (1959) 53(3) American Journal of
International Law pp. 647-651
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holders under international law. This includes identifying the main claims of Indigenous
Peoples and the current challenges these Peoples pose to the international legal frameworks.
Chapter two further explores the challenges faced by Indigenous Peoples in the realisation of

the right to self-determination. One such challenge is obtaining the right to self-determination.

Chapter three assesses what is meant by the term oppression, in the context of Indigenous
Peoples and how oppressive acts at the hands of a State leads to harmful results. Systems of
oppression, including assimilative educational systems, were born from colonial
misconceptions of superiority and in doing this many Indigenous Groups and Peoples culture,
history, language, and religion were repressed greatly resulting in an entire People being
oppressed. One such result of systematic oppression is genocide. This chapter assesses a more
invisible aspect of genocide, one that affects Indigenous Populations directly and that is cultural
genocide. This chapter further investigates how acts of oppression can lead to mass human

rights abuses and even atrocities including crimes of genocide.

Chapter four examines the right to education in the international legal frameworks which seek
to protect and promote the right to education. This will be supported by highlighting how the
right is enshrined in numerous international, regional, and national pieces of legislation,*® and
examining what is entailed within this right, and further examining how the right is protected
and monitored to ensure equity. This chapter addresses this through viewing the right to
education as an empowerment right, a right, through which, all other rights can be realised.
Additionally, this chapter examines how education should lay the groundwork for self-

realisation and effective participation in society and in order to do so, education must be aimed

46 'International Law' (Right to Education Initiative, 2018) <https://www.right-to-
education.org/page/international-law> Last Accessed 12 August 2020
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toward “the full development of the human personality’**’ thus connecting the provision of the

right explicitly to the right to self-determination.

Chapter five demonstrates the implementation of the right to education in respect of Indigenous
Peoples, while offering a comprehensive analysis on how the right to education is applied and
enjoyed and sometimes violated in the context of Indigenous Peoples. This chapter will also
explore some of the foremost concepts in relation to Indigenous-based pedagogical approaches
to education. Finally, this chapter discusses ways in which education and the systems which
provide educational settings for Indigenous students can be heightened to empower and

enhance the right to self-determination in relation to Indigenous Peoples.

Chapter six provides an introduction to, and detailed justification for, the chosen case studies
in this research. It further provides a comprehensive understanding and insight into the history,
peoples, laws, and politics of the chosen States and how their systems of education can be both
a facilitator of the right to self-determination and a denier of the right to self-determination in

the context of Indigenous Peoples.

Chapter seven investigates the case study of the Canadian Residential School System and how
the volatile system was used to deny the right to self-determination of the Indigenous Peoples
of Canada. Through an examination of the historical education system and the contemporary
system of education in Canada this chapter demonstrates the how systems of education were
used in the past as a means of oppression and assimilation of Indigenous Peoples and evaluating
how the process of reconciliation can be supported by addressing the education system in

relation to Indigenous Peoples.

47 See Universal Declaration of Human Rights, art. 26(2); International Covenant on Economic, Social and
Cultural Rights, art. 13(1).
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Chapter eight explores a growing concern of a detrimental education in the context of
Indigenous Peoples.*® There is a worrying situation which has been gradually emerging among
the Amerindian population of French Guiana. The major discussion point in this case study is
the denial of the right to self-determination through an educational system for Indigenous
children. This will be exemplified through language rights and how the failure to incorporate
Indigenous languages into the curriculum of the schools is leading to a disconnect between
Indigenous children their communities, culture, and heritage. This chapter highlights the ways
in which a denial of an appropriate education through the use of native languages and mother
tongue for Indigenous children is a denial of the right to self-determination through the

provision of the education system in French Guiana.

The thesis concludes with an analysis of the successes and ongoing challenges of the
implementation of the right to education and the connection between this right and the
realisation of the right to self-determination. A number of recommendations regarding the need
for amendment of the current legal regime are also proffered in this chapter, along with

proposals for future research.

48 In Chapter Eight, the term ‘Tribal Peoples’ is referred to throughout the chapter, the use of this word will be
explored in further detail in the present chapter.
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Chapter 2

Indigenous Peoples and International Law

2.1 Introduction

This chapter provides background context for the thesis discussion, by tracing the history of
Indigenous Peoples from objects to subjects of international law, and to analyse the nature of
their status, as rights holders, under international law. This includes identifying the main
claims of Indigenous Peoples and the current challenges faced by these Peoples within the
international legal frameworks. One such challenge is the realisation of the right to self-
determination. This can be a difficult right to realise for a multitude of reasons when related to
the experience of many Indigenous Peoples. One reason is that the perceived threat this right
can present to States. One of the key pillars within Indigenous societies that has been
persistently attacked in the past is education and the institutions that provide it. This point is
essential in understanding the relationship between the right to education and the right to self-
determination and how an appropriate education system can facilitate the right to self-

determination as opposed to historical systems of education which actively denied this right.

The right to self-determination is a right of people, and as a group right, this can, in some
instances, pose a threat to a State in relation to sovereignty and territorial integrity. Section two
of the present chapter provides a commentary on the history of Indigenous Peoples, followed
by section three which highlights the transition of Indigenous Peoples from objects to subject
of international law beginning with a discussion of the International Labor Organisation and
subsequent developments. Section four explores the terminology used in the literature
regarding Indigenous Peoples before leading into section five which analyses the main claims
of Indigenous Peoples including land claims, free, prior, and informed consent, political
participation, and self-determination. Section six analyses the meaning of self-determination
and its varying forms while section seven assesses the self-determination in the international

30



legal frameworks. Section eight of this chapter discusses self-determination specifically in the
context of Indigenous Peoples followed by section nine which further investigates the
relationship between self-determination and sovereignty. This chapter concludes with a
discussion on the current challenges faced by Indigenous Peoples in the international legal

system and the gaps within the frameworks of protection.

2.2 History of Indigenous Peoples

The exact figures of the world’s population of Indigenous communities is unclear, as many
Indigenous communities are in rural and remote areas and are often neglected by their states in
terms of census data collection.? In addition, there are also many Tribal Peoples who are
‘uncontacted’® and the estimation of their numbers varies greatly.* However, according to the
United Nations (UN), “[i]t is estimated that there are more than 370 million Indigenous Peoples
spread across 70 countries worldwide”.> With the lapse in power of the world’s colonising

countries and the welcomed and, hard fought for, process of decolonisation of many countries,

!'Indigenous Peoples Overview' (WorldBank.org, 2021)
<https://www.worldbank.org/en/topic/Indigenouspeoples#:~:text=There%20are%20between%20370%20and,pe
rcent%200f%20the%20extreme%20poor> Last Accessed 26 April 2021

2 'Making Everyone Count: An Examination of The Global Census Undercount Issues Of Indigenous
Populations — Trends' (TReNDS, 2022) <https://www.sdsntrends.org/blog/2020/12/17/making-everyone-
count?locale=en#:~:text=1n%20the%202010%20U.S.%20Census, left%200ut%200f%20the%20census.> Last
Accessed 2 March 2022

% Defined by Survival International as “Peoples who have no peaceful contact with anyone in the mainstream or
dominant society. There are about 100 uncontacted tribes in the world” accessed at
<https://www.survivalinternational.org/info/terminology> (Last Accessed 06/11/2018) While the term used in
this citation is “uncontacted group” it is important to acknowledge that this is a controversial term. By using the
term “uncontacted” it attributes a level of ignorance to the outside world. These groups are aware of the world
and advancements and choose to live in isolation. It is recommended that these groups are referred to as “Tribes
in Voluntary Isolation”. See <http://www.oas.org/en/iachr/Indigenous/docs/pdf/Report-Indigenous-Peoples-
Voluntary-Isolation.pdf>

4 While there is no universally accepted definition for Indigenous or Tribal Peoples, the ILO offers the following
differentiation between the two groups. Indigenous Peoples are descent from populations, who inhabited the
country or geographical region at the time of conquest, colonisation or establishment of present state boundaries.
They retain some or all of their own social, economic, cultural and political institutions, irrespective of their
legal status. Tribal Peoples are distinguished by their social, cultural and economic conditions. Their status is
regulated wholly or partially by their own customs or traditions or by special laws or regulations. For more see
'Who Are the Indigenous and Tribal Peoples?' (11o.org) <https://www.ilo.org/global/topics/Indigenous-
tribal/WCMS_503321/lang--en/index.htm> Last Accessed 24 July 2021

SUnited Nations Permanent Forum on Indigenous Issues, ’Indigenous Peoples, Indigenous Voices’ Factsheet
(Culturalsurvival.org) <https://www.culturalsurvival.org/issues> Last Accessed 3 October 2019
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the rights and protections of Indigenous Peoples have slowly began to be recognised within the

sphere of international law and human rights.®

The struggle of Indigenous Peoples around the globe is manifold and their plight is furthered
by the fact that “Indigenous Peoples often have much in common with other neglected
segments of societies, i.e. lack of political representation and participation, economic

marginalization and poverty, lack of access to social services and discrimination”.’

Maltreatment and marginalisation of Indigenous Peoples is not a new phenomenon; there is a
continuing debate on whether the actions of Christopher Columbus in his ‘discovery’ of the
Americas can amount to an act of Genocide, as under his rule, policies of slavery and systematic
extermination against the native population was commonplace.® This is supported by the fact
that “Columbus's programs reduced Taino numbers from as many as eight million at the outset
of his regime to about three million in 1496. Perhaps 100,000 were left by the time of his
departure. His policies, however, remained, with the result that by 1514 the Spanish census of
the island showed barely 22,000 Indians remaining alive”.® Over five hundred years ago,
Europeans began to arrive in the country now known as America and proceeded to lay claim
to lands.?® With these land grabs came frequent violence and terror with colonizers often
slaughtering the Indigenous children, women, and men who opposed their arrival. Those
Indigenous Peoples who survived the brutal violence were then faced with the danger of

diseases carried by European Settlers, from which they had no immunity, and those who

& CW Chen, ‘Indigenous Rights in International Law’ (2014) Oxford Research Encyclopaedia of International
Studies accessed at
<http://internationalstudies.oxfordre.com/view/10.1093/acrefore/9780190846626.001.0001/acrefore-
9780190846626-e-77> Last Accessed 06/11/2020

" United Nations Permanent Forum on Indigenous Issues, ’Indigenous Peoples, Indigenous Voices’ Factsheet
8 W Churchill, Indians are Us. (Maine: Common Courage Press, 1994) p. 1

® 1bid

10 The Americas were not unique in the ill treatment of their Indigenous Peoples with the arrival of European
Colonisers, similar instances are recorded in Africa and Australasia.
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escaped disease were faced with slavery.!! This point in history is, arguably, when the world

began to see the beginning of genocidal patterns.

Questions and concerns regarding the protections of Indigenous peoples has been debated for
centuries. As far back as the fifteenth and sixteenth century, scholars such as de Vitoria®?
applied natural law precepts and challenged the Spanish claims to native lands.!® De Vitoria
argued that the “Indians™* of the Americas were the true owners of their lands, with "dominion
in both public and private matters”.?> De Vitoria wrote extensively on the issue, and in keeping
with the Eurocentric bias of the time ‘designed’ a way in which native peoples lands could be
taken from them at the behest of the new European invaders.’® This was the beginning of
colonizing nations, displaying disregard for the rights of native peoples, which would remain
a consistency throughout the following centuries. Theorists described the law of nations,!’ or
international law, as concerning itself only with the rights and duties of European and similarly
civilized states, and as having its source entirely in the positive, consensual acts of those states,
thus, reinforcing the idea that the maltreatment of Indigenous peoples was, not only acceptable,

but also justified.'

11 T. De Orbe Novo, The Eight Decades of Peter Martyr D'Anghera. (South Carolina: BiblioBazaar. 2009). p.
143

121t is important to note that de Vitoria was concerned with the legal process and custom that was being used by
and against native peoples in the Americas rather than the abuses, they were suffering at the hands of Spanish
colonizers.

135, J. Anaya, Indigenous Peoples in International Law. New ed. (Oxford: Oxford University Press, 2000) pp.
15

14 Applies in this context to the Indigenous peoples of the Americas. Although some consider it pejorative,
according to Survival International it is widely used by Indigenous Peoples themselves in parts of the
Americas, especially the United States and Brazil”. Accessed at <
https://www.survivalinternational.org/info/terminology> Last Accessed 06/11/2018

5 Anaya Note 12 pp. 18-19

16 | bid

17 When referring to the ‘The Law of Nations’ Vattel’s explanation is most accurate; “[t]he Law of nations
modifies the intercourse of independent commonwealths in peace, and prescribes limits to their hostilities in
war. It prescribes, that in peace nations should do each other as much good, and in time of war as little harm as
may be possible without injuring their own proper real interests. The laws of nations, in short, establish that
principle and rule of conduct which should prevent the strongest nation from abusing its power, and induce it to
act justly and generously towards other states, upon the broad principle, that true happiness, whether of a single
individual or of several, can only result from each adopting conduct influenced by a sincere desire to increase
the general welfare of all mankind” E Vattel et al, The law of nations. (Indianapolis: Liberty Fund, 2008) pp ix
18 1hid
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2.3 Evolution of Treatment of Indigenous Peoples in International Law

In order to understand the transition of Indigenous Peoples within international law from being
viewed as objects to subjects and rights holders, it is necessary to briefly identify the timeline
of the changes regarding Indigenous Peoples within the international legal frameworks and
further highlight how recent these changes have been and how these changes have contributed

to the realisation of self-determination in the context of Indigenous Peoples.

2.3.1 The International Labor Organization

The International Labor Organization (ILO), published a study on Indigenous Peoples in 1953
and in 1957 adopted Convention No. 107 and Recommendation No. 104 on the Protection and
Integration of Indigenous and Tribal Populations.'® These were the first international legal
instruments specifically created to protect the rights of peoples whose ways of life and
existence were - then, as now - threatened by dominating cultures.?® While it was in fact the
first time the rights of Indigenous Peoples were codified in international law, it adopted an
assimilation approach.?! The expert meetings and proceeding were held with no “apparent

participation on the Indigenous Peoples’ own designated representatives”.??

The UN Special Rapporteur José Martinez Cobo compiled a report investigating the treatment
of Indigenous Peoples, titled ‘The Problem of Discrimination against Indigenous Populations’
in 1981 and vehemently rejected the assimilation approach which had been alluded to, and

encouraged by ILO Convention 107 and further maintained that “the UN’s work directed at

19 International Labour Organization (ILO), Indigenous and Tribal Populations Convention, C107 (adopted 26
June 1957, entered into force 2 June 1959)

20| eaflet No. 8: The ILO and Indigenous and Tribal Peoples' (Ohchr.org)
<https://www.ohchr.org/Documents/Publications/GuidelPleaflet8en.pdf> Last Accessed 24 July 2021

21 Anaya Note 10 P. 57: Anaya maintains that Convention 107 “reflects the premise of assimilation operative
among dominant political elements in national and international circles at the time of the convention’s
adoption”.

22 Anaya Note 12 p. 55
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Indigenous peoples should rather place emphasis on their ethno-development and self-

determination, and not on integration”.?3

The ILO conventions 107 and 169 were drafted in part response to the concern expressed by
several governments over the question as to whether the use of the term "peoples”, would mean
that their right to secede from the countries in which they lived would be recognized in
international law.?* 1t was also decided that it was outside the competence of the ILO to
determine how the term "self-determination” should be interpreted in general international law.
It was understood, however, by many Indigenous groups involved that the Convention would
not impose any limitation on self-determination nor take any position for or against self-
determination.?® Since its creation in 1919, the ILO has defended the social and economic rights
of groups whose customs, traditions, institutions or language set them apart from other sections
of national communities.?® With the creation of ILO 169, for the first time, there was a
distinction made between Minority and Indigenous Rights and it is important to note that with
the drafting of this document, the ILO was solely concerned with the rights of Indigenous
Peoples. The focus of ILO 169 displays a shift toward the importance of collective rights rather
than solely the individual, which had been the case previously in many international human
rights instruments. The approach taken by ILO 169 has been labelled ‘ethno-political self-
government’, as the convention foresees self-governing rights of Indigenous peoples and calls

for respect of their collective traditions and customary laws”.?” This approach and

23 M Ahrén, Indigenous peoples' status in the international legal system, First edn, (Oxford University Press,
Oxford; 2016. p. 85

2 ‘Implementing the ILO Indigenous and Tribal Peoples Convention No. 169’ (ilo.org, 2020) Available at
<https://www.ilo.org/global/publications/books/WCMS_735607/lang--en/index.htm> Last Accessed 26 April
2021

% 'Indigenous and Tribal Peoples (Indigenous and Tribal Peoples)' (1lo.org)
<https://www.ilo.org/global/topics/Indigenous-tribal/lang--
en/index.htm#:~:text=The%201L0%20has%20been%20engaged,the%20rights%200f%20these%20peoples>
Last Accessed 24 July 2021

% |LO C107 Note 18

27 Ahrén Note 22 p. 95
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understanding was the beginning of the transition of Indigenous Peoples within international

from objects to subjects and rights holders.?®

2.3.2 Subsequent Development with International Legal Frameworks

Other advancements in law such as the Universal Declaration of Human Rights (UDHR),? the
International Covenant on Civil and Political Rights (ICCPR) Aricle27% and the International
Covenant on Economic, Social and Cultural Rights (ICESCR) Article 3% offered a form of
cultural protection for these groups. The UN invested in attempting to square the circle so to
speak, in relation to strengthening the rights of Indigenous Peoples and in 1982 created a
working Group on Indigenous Populations followed by the creation of Sub-Commission on the
prevention of Discrimination and Protection of Minorities prepared a Study on the Problem of
Discrimination against Indigenous Populations in 1986.32 The central goal was “to ensure that
all issues concerning Indigenous peoples and national and/or ethnic, religious and linguistic
minorities are fully addressed in all activities of promotion, protection and technical

cooperation”. 33

The most important legal instrument that has been drafted in relation to the rights of
Indigenous Peoples is the United Nations Declaration on the Rights of Indigenous Peoples
(UNDRIP).3* The purpose of this declaration is, according to Article 43 of the document, to

“constitute the minimum standards for the survival, dignity and well-being of the Indigenous

28 Peter Bille Larsen and Jérémie Gilbert, ‘Indigenous Rights and ILO Convention 169: Learning from The Past
and Challenging the Future’ (2020) 24(1) The International Journal of Human Rights pp.83-93

29 Universal Declaration of Human Rights (adopted 10 December) 1948 UNGA Res 217 A(l11) (UDHR)

%0 International Covenant on Civil and Political Rights (adopted 16 December 1966, entered into force 23 March
1976) 999 UNTS 171 (ICCPR)

31 International Covenant on Economic, Social and Cultural Rights (adopted 16 December 1966, entered into
force 3 January 1976) 993 UNTS 3 (ICESCR)

32 UN Commission on Human Rights, Report of the Sub-Commission on Prevention of Discrimination and
Protection of Minorities on its 34th session : study of the problem of discrimination against Indigenous
populations., 10 March 1982, E/CN.4/RES/1982/19. Also known as the Cobo Report.

33 UNHCR, ‘Indigenous Peoples and the United Nations Human Rights System’ Factsheet No.9/Rev.2 (2013)
3 UNGA, ‘United Nations Declaration on the Rights of Indigenous Peoples’ (adopted 2 October

2007) A/RES/61/295
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Peoples of the world”.%® This was a momentous milestone for Indigenous Peoples within
International Law as the UNDRIP established a universal framework of “minimum standards
for the survival, dignity and well-being of the Indigenous Peoples”,® it elaborated on already
existing human rights standards as they apply to Indigenous Peoples, it is worth of note that
UNDRIP has not been universally accepted by all Indigenous groups and this will be elaborated
on later in this research through the work of Irene Watson. The United Nations Indigenous
Peoples’ Partnership was established in 2011 and is a commitment to the UNDRIP and has
particular emphasis on Article 41 of the UNDRIP, which requires UN organs and other
specialised agencies of the UN system “to contribute to the full realization of the provisions of
this Declaration through the mobilization, inter alia, of financial cooperation and technical
assistance”.3” Most recently was the UN resolution A/RES/71/321% this resolution will be
discussed in further detail in section five of this chapter as its purpose was to enhance the
participation of Indigenous Peoples at an international level and allow Indigenous voices be

heard on issues that affect them as a group.

2.4 People and “Peoples”

It is necessary to apply a definition to the term People as it is understood in this work. One such
understanding is put forward by Stephen Corry of Survival International,3® who states that
“[t]he word people has two superficially similar meanings. The most common is the plural of
‘person’. The other is ‘a people’ meaning an identifiable society”.*® For the purpose of this

research, the latter is taken to be the accepted understanding of the term people, constituting an

% Ibid

% Ibid

37 Ibid article 41

38 UNGA Resolution on Enhancing the Participation of Indigenous Peoples’ Representatives and Institutions in
Meetings of Relevant United Nations Bodies on Issues Affecting Them

(8 September 2017) A/RES/71/321

39 Stephen Corry is a British Indigenous rights activist and the former CEO of Survival International.

40 Stephen Corry, Tribal Peoples for Tomorrow's World (Freeman Press 2012) pp. 3
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identifiable society. This understanding of this term is essential when discussing Indigenous
Peoples as many of the rights discussed are collective rights which are fundamental to the
groups’ survival. While there is no universally accepted definition of Indigenous Peoples, this
thesis utilises the UN definition as defined in the introduction as well as definitions used by

specific Indigenous groups in the case studies in chapters seven and eight.

However, there are common denominators among the various definitions of Indigenous
Peoples and these commonalities are described by Corry, who attests that “Indigenous Peoples
are the descendants of those who were there before others who now constitute the mainstream
and dominant society. They are defined partly by descent, partly by the particular features hat
indicate their distinctiveness from those who arrived later, and partly by their own view of
themselves”.*! There are varying interpretations of the term and there are also alternative terms
that are sometimes used interchangeably when discussing Indigenous Peoples which can vary
between different geographic locations. These terms include First Peoples, Aboriginal Peoples,
Native Peoples, Autochthonous Peoples, Tribal Peoples and Islanders.*? While the term
Indigenous Peoples is used today to describe “a group which has had ultimate control of their
lands taken by later arrivals: they are subject to the domination of others. Used in this sense,
descent is less important than political perception”*® it may also refer to any number of Tribal
and Island people who have followed ways of life for many generations that are largely self-

sufficient and are clearly different from the mainstream and dominant society. 44

2.5 Main Claims of Indigenous Peoples

41 Corry Note 39 p.18

42 'Indigenous Terminology Guide Queen's University' (Queensu.ca)
<https://www.queensu.ca/Indigenous/terminology-
guide#:~:text=%22Indigenous%22%20is%20an%20umbrella%?20term, Indigenous%20Peoples'%20(UNDRIP)>
Last Accessed 19 January 2021, note 23

43 Corry Note 39 p.11

4 |bid p.18
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While there are many claims of Indigenous Peoples, very rarely are any two Indigenous
communities claims the same, however, there are similarities. The main claims of Indigenous
groups are self-determination, land rights, political representation, and free prior and informed
consent. The right to self-determination has the ability to facilitate many other rights for
Indigenous Peoples and education systems are essential for facilitating that right as will be

demonstrated throughout this work.

2.5.1 Self-determination as a Claim of Indigenous Peoples

The process of decolonisation did not recognise the precarious position of Indigenous Peoples
that existed in colonised countries, as Hannum states “[t]erritory not nationhood, was the
determining factor in the decolonization process”.*> When drafting the UDHR, there was an
element of fear regarding territorial integrity of States versus the right to seek self-
determination of specific groups of Peoples within a State. The drafting was influenced by
occurrences at the beginning of World War 1l during which Germany initiated efforts to bring
certain territories under their control, which inevitably led to World War 11.%6 This meant that
in many ways, there was a fear of groups realising the right to self-determination and what the
results could be for States. However, self-determination has various forms, as will be discussed
in detail later in this chapter, and the right to self-determination proves to be a consistently
debated issue within the sphere of international law and politics.

There are various understandings of the realisation of the right to self-determination. It can
represent liberation from a colonial power or emancipation for a disenfranchised national

minority, liberty of person and survival.*’ In the context of Indigenous Peoples, the right of

4 H Hannum, Autonomy, Sovereignty and Self-Determination: The Accommodation of Conflicting Rights.
(University of Pennsylvania Press: Pennsylvania, 1966) p. 81

46 'The Early Years of The Nazi Party — The Holocaust Explained: Designed for Schools'
(Theholocaustexplained.org) <https://www.theholocaustexplained.org/the-nazi-rise-to-power/the-early-years-of-
the-nazi-party/> Last Accessed 26 April 2021

47 J Gilbert, Indigenous Peoples' Land Rights under International Law: From Victims to Actors. (New York:
Transnational Publisher, 2006) p. 200
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self-determination includes more than the want and need for simply autonomy or
independence, Gilbert has recognized this in his writings and has stated that “[s]elf-
determination contains all the aspirations of freedom and represents the ideal of a people
entitled to pursue its own destiny.”*® The right to self-determination is instrumental in the quest
for protection, rights, and justice for world’s Indigenous populations. The right can ensure and
protect the cultural survival of many Indigenous groups and by States supporting the facilitation
of this right, it nurtures the relationships between Indigenous Peoples and the States who
colonised Indigenous lands.

2.5.2 Claim of Self-Determination

The right to self-determination is enshrined in numerous international legal and human rights
instruments. Common Article 1 of the International Covenant on Civil and Political Rights
(ICCPR) and the International Covenant on Economic, Social and Cultural Rights (ICESCR)
both address the right to self-determination. The right is further stated in numerous other
international and national human rights instruments, for example, the African Charter of
Human and Peoples’ Rights,* the Declaration on the Granting Independence to Colonial
Territories and Peoples,* the Helsinki Final Act 1975.5!

The issue at the heart of the decolonization process was that while territories had been granted
certain forms of independence and autonomy, as was the case of Canada, little to no

consideration was given to the Indigenous Peoples of the land, this was “irrespective of pre-

“8 1bid

49 The African Charter on Human and Peoples' Rights (also known as the Banjul Charter) is an international
human rights instrument that is intended to promote and protect human rights and basic freedoms in the African
continent. Accessible at <http://www.achpr.org/instruments/achpr/>

%0 UNGA, ‘Declaration on the Granting of Independence to Colonial Countries and Peoples’ adopted 14
December 1960) A/RES/1514(XVA/RES/1514(XV)

51 ‘Indigenous peoples in French Guiana’ (iwgia.org) <https://www.iwgia.org/en/french-
guiana.html#:~:text=French%20Guiana%20has%20244%2C118%?20inhabitants,Saint%20Georges%20de%20l'
Oyapock> Last Accessed 20 July 2021
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colonial ethnic and cultural patterns”®? and this poses a further hindrance for Indigenous
Peoples who are seeking the same right to a form of self-determination.

First, Indigenous populations “argue that they are unlike other ‘nations’ or ‘minorities’ as
understood in international law, and constitute a sui generis category which is entitled to self-
determination”.>® Second, this is most likely due to the perpetual cycle of past injustices and
ill-treatment at the hands of colonisers and “despite the contemporary absence of colonial
structures in the classical form, Indigenous Peoples have continued to suffer impediments or
threats to their ability to live and develop freely as distinct groups in their original
homelands”,>* resulting from aspects of neo-colonialism. The key phrase is “original
homelands”. Many struggles faced by Indigenous Peoples are surrounded by conflicts with
states and governments relating to ancestral lands. What is important to take into consideration
when debating the issue at hand is that, with regard to Indigenous peoples, self-determination
is not necessarily seeking secession, it can encompass a level of autonomy and a greater level
of control over traditional lands and natural resources.>® Most of the discourse regarding
Indigenous Peoples and State actors is in relation to this claim of ownership of said lands and
States’ concerns regarding territorial integrity, from which, States have protection against as
laid out in Article 46 of UNDRIP.%® This contributes to the control asserted by Indigenous
Peoples over issues that directly affect them. This form and level of control over decision-

making is central to the right of self-determination.

52 Ahrén Note 22 p.35

%3 T.D Musgrave, Self-Determination and National Minorities. (Oxford: Oxford University Press, 1997). p. 173
% Anaya Note 12 p. 86

%5 This is an important factor recognized by the GA in the preamble to UNDRIP in which it states “Convinced
that control by Indigenous peoples over developments affecting them and their lands, territories and resources
will enable them to maintain and strengthen their institutions, cultures and traditions, and to promote their
development in accordance with their aspirations and needs” accessed at
<https://www.un.org/esa/socdev/unpfii/documents/DRIPS_en.pdf> Last Accessed 09/11/2018

6 UNDRIP 2007 Art. 46 (1) states “Nothing in this Declaration may be interpreted as implying for

any State, people, group or person any right to engage in any activity or to perform any act contrary to the
Charter of the United Nations or construed as authorizing or encouraging any action which would dismember or
impair, totally or in part, the territorial integrity or political unity of sovereign and independent States”
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The special nature of the right of self-determination in the context of Indigenous Peoples is
apparent as “[a]lthough self-determination presumptively benefits all human beings, its linkage
with the term peoples in international instruments indicates the collective or group character of
the principle”.>” The collective nature of the right is further cemented into the international
legal framework with its inclusion in the UNDRIP, which states in Article 3 that “Indigenous
Peoples have the right to self-determination. By virtue of that right they freely determine their
political status and freely pursue their economic, social, and cultural development”.>® The
pursuit, and indeed achievement of, these economic, social and cultural goals are of paramount
importance to Indigenous peoples as these developments are the foundation blocks for survival
of many of the world’s Indigenous communities.

2.5.3 Land Claims

Gilbert addresses the unique connection Indigenous Peoples have with land, stating that
“Indigenous Peoples’ claims to their ancestral lands are manifold and are based on a social,
religious and cultural approach to their relationship with territories”.>® This is not the only
relationship between Indigenous Peoples and territory, as often the issue surpasses cultural
connections as the land occupied by Indigenous groups is often the sole means for the group’s
survival and sustainability. There is an innate connection between Indigenous Peoples and the
land they occupy, not only for the ritualistic, symbolic and historic connections to particular
land® but also, as Gilbert has described the connection between land and survival for many
Indigenous groups, pointing out that “without access to their land, Indigenous communities

would not access their means of livelihood”,®* and if these claims made by Gilbert are in fact

57 Anaya Note 12 p.77

%8 UN Factsheet No.9/Rev.2 (2013) Note 32
%9 Larsen & Gilbert Note 37 p.128

80 Ibid

61 |bid p.117
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the case, then land rights of Indigenous Peoples are instrumental for not only the cultural
survival of Indigenous groups, but also their physical survival.

Article 3 of the UDHR underlines this core right, which states: “[e]veryone has the right to life,
liberty and security of person”® and for Indigenous Peoples to achieve this right, land
ownership is integral, further supported by the international working group on Indigenous
affairs which maintains “[t]he issue of land and resource rights is the most important question
for the majority of the worlds Indigenous peoples”.®® The vulnerable societal position of
Indigenous Peoples often results in this right being abused, usually at the hands of states who
are concerned more so with the economic benefits of these lands than the fundamental
connections Indigenous groups have with said territory. According to the International
Working Group on Indigenous Affairs “[m]any governments often oppose international
recognition of Indigenous peoples’ right to self-determination more through fear of losing
control over Indigenous lands than fear of losing some their overall political power”.®* As
previously stated, within the context of Indigenous Peoples, self-determination is not,
generally, about independence or a claim of secession, it is usually in relation to land claims
and it is for this particular reason that “[b]oth nationally and internationally, Indigenous peoples
are increasingly focusing their struggles on the right to self-determination, principally over
their lands and resources which continue to be threatened by national and international
economic interest”.%

Although it can be claimed “Indigenous peoples’ land claims breathe new life to the issue of

land ownership within the human rights discourse, through the emerging recognition of a

82 Ibid

83 ‘Self-Determination’ (iwgia.org) <http://www.iwgia.org/images/stories/sections/human-rights/self-
determ/docs/selfdetermination.pdf> Last Accessed 06 October 2018

& Ibid

8 E Cirkovic ‘Self-Determination and Indigenous Peoples in International Law’ 2007 31(2) American Indian
Law Review. P. 376

43


http://www.iwgia.org/images/stories/sections/human-rights/self-determ/docs/selfdetermination.pdf
http://www.iwgia.org/images/stories/sections/human-rights/self-determ/docs/selfdetermination.pdf

collective right of land ownership”,% there is a further threat to Indigenous Peoples in the form
of destruction of their lands. There have been instances when the destruction of Indigenous
lands has not been merely for economic gain of a particular state, “environmental devastation
is not only a by-product of war but has also been a military strategy since ancient times”.%" If
it is considered that “it is certain that if the land destruction can be associated with the intent to
destroy, the definition of genocide may apply”.%®

This is the case in Guatemala during the Civil War period (1960 — 1996), when government
planned scorched earth policies caused irreparable damage to Indigenous Mayan land and
resulted in the destruction of the group’s livelihood.®® In the report by the Commission for
Historical Clarification, it was found that the government backed scorched earth policies
amounted to an act of genocide as it sought to erase the sustainability of the Indigenous Mayan
population.”® A similar occurrence in relation to the removal of Indigenous peoples from
ancestral lands was in Brazil, the Indigenous Xingu Indian population were forcefully removed
from their land for the purpose of land development permitted by the state. Within months of
the move twenty five percent of the Xingu tribe had died, mostly as a result of disease and
sickness, from which their bodies had no immunity.” The protection of Indigenous lands is
important on many levels, traditional and cultural values, ancestral and religious values and
ultimately for the sustenance of the group at hand. In many cases Indigenous groups have
survived due to the land they inhabit and depend on for their livelihood and survival,

“Indigenous peoples have... declared that the rights to land, territories and natural resources is

the basis for their collective survival and thus inextricably linked to their right to self-

% Larsen & Gilbert Note 37 p.88

b7B Leebaw, ‘Scorched Earth: Environmental War Crimes and International Justice’. 2014 12(4) Perspectives on
Politics. P. 770-788

8 Larsen & Gilbert Note 37 p.119

% Report of the Commission for Historical Clarification, Guatemala; Memory of Silence (1999). p. 23 accessed
at <http://www.aaas.org/search/gss/guatemala> Last Accessed 08/10/2016
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determination”.”> Usually in cases of land seizure and forced eviction from ancestral lands,
there is an economic reason behind the states actions and that reason is often when lands are
rich in natural resources.

As previously stated, group protections were omitted from the drafting of the UDHR, which
had an negative impact on the protection of rights for Indigenous Peoples, it is plausible to
suggest the reason for this was due to the protection it would have allowed these peoples to
their own land claims. There have been individual protections of lands in some subsequent
legal instruments. Paragraph 2 of Common Article 1 of both the ICCPR and ICESCR that “[a]ll
peoples may, for their own ends, freely dispose of their natural wealth and resources without
prejudice to any obligations arising out of international economic co-operation, based upon the
principle of mutual benefit, and international law. In no case may a people be deprived of its
own means of subsistence”.”®

Yet there is an endless list of times that lands of Indigenous Peoples have been exploited for
the economic gain of the state. In the Lubicon Lake Band’ case in Canada there is a prime
example of the issues surrounding the grabbing of Indigenous lands for the purpose of natural
resource extraction.” The claim made by the Indigenous population of Lubicon Lake was that
“oil and gas development in traditional lands threatened the environmental and economic base
of the band, including the potential loss of natural resource revenues”.”® The case, unresolved
at a national level, was submitted to the Human Rights Committee on claims of violation of

Articles 1 and 27 of the ICCPR. The Committee found that the group could claim individual

rights for violation of article 27 but not a collective right under article 1 of the convention.”’

"2 E. I. Daes 'An Overview of the History of Indigenous Peoples: Self-Determination and the United Nations'
2008 21(1) Cambridge Review of International Affairs. p. 3

3 ICCPR Note 29, ICESCR Note 30

4 Lubicon Lake Band v. Canada, Communication No. 167/1984 (26 March 1990), U.N. Doc. Supp. No. 40
(A/45/40) at 1 (1990).
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This highlights the precarious nature of self-determination within the context of Indigenous
peoples and indeed within the international legal framework and highly publicised cases.’
Resource extraction from Indigenous territories around the world is continuously justified by
governments but often there are empty promises of investment into Indigenous communities
and sustainability projects but very few come to fruition, more often “revenue from the
extractive sector can be used to fund social programmes for education and poverty alleviation...
[b]Jut unfortunately, more often than not, they also fund corruption, conflict and in the case of
2 79

Indigenous peoples, a slow cultural genocide”.

2.5.4 Free Prior and Informed Consent

The issue of free, prior and informed consent® which is aimed at enhancing participation and
consultation of an Indigenous population “prior to the beginning of development on ancestral
land or using resources in an Indigenous population's territory”.8t This should enter the
equation more frequently in relation to resource extraction on Indigenous land. Deborah
Delgado-Pugley has written extensively on the issue of free, prior and informed consent and

has said of the legal intent behind this process, “[n]ational prior consultation acts are meant to

8 Possibly one of the most well-known cases in relation to ethnic land ownership claims is that of Ogoni People
in Nigeria. As Royal Dutch Petroleum (RDP) focused its eyes on the fertile lands of the Ogoni region for oil
extraction, the Ogoni people were forcibly exiled with no form of reparation made. There was no free, prior and
informed consent of this land exploitation and the Ogoni, an ethnic minority in of the region, battled tirelessly to
retain the land that was theirs. RDP’s claim was aided greatly by the corrupt Nigerian government of the time,
who once again were more concerned with the economic viability of the lands rather than the Indigenous claims.
The family of Ken Saro-Wiwa took their claim to the United States under the Alien Tort Act, their claim was
later settled out of court for a figure in excess of fifteen and a half million US dollars
<http://digitalcommons.law.yale.edu/cgi/viewcontent.cgi?article=1033&context=yhrdlj> Last Accessed
10/08/2018

M Kernan, 'The Economics of Exploitation: Indigenous Peoples and The Impact of Resource Extraction -
Counterpunch.Org' (CounterPunch.org, 2015) <http://www.counterpunch.org/2015/08/20/the-economics-of-
exploitation-Indigenous-peoples-and-the-impact-of-resource-extraction> Last Accessed 9 October 2019

80 “Free, Prior and Informed Consent (FPIC) is one of the most important principles that Indigenous Peoples
believe can protect their right to participation. It is embedded in the right to self-determination. The duty of
States to obtain Indigenous Peoples’ FPIC entitles Indigenous people to effectively determine the outcome of
decision-making that affects them, not merely a right to be involved.” UN Expert Mechanism on the Rights of
Indigenous Peoples accessed at <https://www.culturalsurvival.org/publications/cultural-survival-quarterly/free-
prior-and-informed-consent-protecting-Indigenous> (Last Accessed 09/11/2018)

81 L Fontana and J Grugel, ‘The Politics Of Indigenous Participation Through “Free Prior Informed Consent”:
Reflections From The Bolivian Case’ (2016) 77 World Development pp. 250
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enshrine the right, recognized by international law, of Indigenous peoples to be consulted by
the State before the adoption of legal and administrative reforms that will affect them, and
before the implementation of investment projects, where the project’s area of influence
includes their lands”.8? The benefits brought to this by Indigenous populations alone can be
incredibly fruitful as “Indigenous peoples have an intuitive relationship with nature, a wealth
of traditional knowledge and have used natural resource management practices for centuries to
preserve their lands”.8% Usually this is not the case and the negative effects of Indigenous land
exploitation are copious, furthered by the fact that “the extraction of resources does not just
leave an ugly physical imprint, the scarred landscape of Indigenous and nomadic lands are
almost mirrored by an equally negative cultural and social imprint —endemic poverty, low level
conflict and ecological collapse”.3* Within the context of Indigenous peoples it appears that
“peoples have been recognised; but it is also clear that legal recognition does not mean that the
rights, territories, resources and cultures of Indigenous peoples are respected”.®

Professor Erica Irene Daes has said of self-determination, in relation to Indigenous peoples,
that, it is a system “through which Indigenous peoples are able to join with all other peoples
that make up the state on mutually agreed upon and just terms after many years of isolation and
exclusion. This process does not require the assimilation of individuals, as citizens like all
others, but the recognition and incorporation of distinct peoples within the fabric of the state,
on agreed terms”.®® It is once again through the overarching goal of their right to self-

determination that this process of exploitation of vulnerable groups can be counteracted.

8 D Delgado-Pugley, ‘Contesting the Limits of Consultation in the Amazon Region: On Indigenous Peoples’
Demands for Free, Prior and Informed Consent in Bolivia and Peru’. (2013) 43 Revue Générale de Droit. pp.
151-81.

8 M Mowforth,‘The Violence of Development: Resource Depletion, Environmental Crises and Human Rights
Abuses in Central America’. The Guardian (London September 2014) accessed at
<http://www.theguardian.com/global-development/2014/sep/23/Indigenous-people-crisis-land-resources> Last
Accessed 09/10/2018

8 Kernan Note 78

8 Mowforth Note 82

8 E. I Daes, E.I ‘Explanatory note concerning the draft declaration on the rights of Indigenous peoples’ (1993)
UN Doc. E/CN. 4/Sub.2/1993/26/Add
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As mentioned above, Indigenous communities have had a long history of human rights abuses
at the hands of the States in which they reside; one such abuse is that of land grabs. Land grabs
can be defined as “the large-scale acquisition of land for commercial or industrial purposes,
such as agricultural and biofuel production, mining and logging concessions or tourism”.8” This
is another element of control asserted by States over Indigenous Peoples, further denying the
right to self-determination. As will be discussed further in this section, the concept of free prior
and informed consent is a supportive way that Indigenous Peoples can be included in and have
a say over the use of Indigenous and ancestral lands, a small step towards recognition and
inclusion in the decision-making process further enhancing the right to self-determination.
Indigenous engagement in public decision making can be further supported by political

participation.

2.5.5 Political Participation/Representation

An important aspect of self-determination for Indigenous Peoples is representation.
Representation not only at a national or regional level, but at an international level. In
September 2017, the United Nations General Assembly (UNGA) adopted, without a vote, a
resolution titled, “enhancing the participation of Indigenous peoples’ representatives and
institutions in meetings of relevant United Nations bodies on issues affecting them”.88 By its
terms, the Assembly welcomed recent discussions on Indigenous participation, and encouraged
the Permanent Forum on Indigenous Issues, the Expert Mechanism on the Rights of Indigenous

Peoples and the Special Rapporteur of the Human Rights Council on the rights of Indigenous

87"Indigenous Peoples’ Rights to Land and The Threat of Land Grabbing' (iwgia.org)
<https://www.iwgia.org/images/publications/0693_fact_sheet_land_grabbing-pr.pdf> Last Accessed 23 July
2021

8 UNGA Resolution on Enhancing the Participation of Indigenous Peoples’ Representatives and Institutions in
Meetings of Relevant United Nations Bodies on Issues Affecting Them

(8 September 2017) A/RES/71/321
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peoples to continue to address the issue of Indigenous participation.® It further requested the
Secretary-General to report, by the end of the Assembly’s seventy fourth session, on
achievements, analysis and recommendations on ways to enable such participation.®® At the
beginning of discussions at the UN regarding the participation of Indigenous Peoples, the
UNGA President Miroslav Lajcak stated “that rights are not aspirational, ideals or best-case
scenarios, but rather minimum standards. They are non-negotiable, and they must be respected
and promoted, yet, here we are, over a decade after the adoption of the Declaration on the
Rights of Indigenous Peoples with rights not being realized.”®! It is also important to recognize
that the new resolution does not offer full participation within the United Nations, rather it
enhances “the participation of Indigenous Peoples’ representatives and institutions in meetings
of relevant United Nations bodies on issues affecting them.”%? While the participation of
Indigenous Peoples within the UN framework, without having to work through the States in
which they reside, is a welcome symbol of progression in the recognition of the status of
Indigenous peoples, it leaves a rather large gap for critique. For example, the lexicon of the
Resolution displays a lack of recognition of sovereignty of Indigenous Peoples, only allowing
their participation within “relevant bodies” and only on “issues affecting them” thus

comprehensively restricting its scope of application.

The United Nations General Assembly (UNGA) also encouraged branches of the UN

infrastructure®® relating to Indigenous Peoples “to continue to address the issue of Indigenous

8 'Expert Mechanism on The Rights of Indigenous Peoples' (Ohchr.org)
<https://www.ohchr.org/en/issues/ipeoples/emrip/pages/emripindex.aspx> Last Accessed 26 April 2021

%" Agenda of the 74Th Session of the UN General Assembly (2019-2020)' (Un.org)
<https://www.un.org/en/ga/74/agenda/> Last Accessed 24 July 2021

%1 A. M. Lebada, ‘Indigenous Peoples, Member States Express Dissatisfaction with UNGA Decision’ at
<http://sdg.iisd.org/news/Indigenous-peoples-member-states-express-dissatisfaction-with-unga-decision/> Last
Accessed 08/09/2018

92UN Resolution 71/321 Note 87

% For example, The Permanent Forum on Indigenous Issues, the Expert Mechanism on the Rights of Indigenous
Peoples and the Special Rapporteur of the Human Rights Council on the rights of Indigenous peoples.
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participation”.®* Rights of Indigenous Peoples to political participation are critical for
maintaining a relationship of mutual support and respect for their communities and the States
in which they reside. Without some political participation in national policy formulation, public
decision-making, and public-opinion formation, the autonomy or self-government of
Indigenous peoples in affiliation with larger settler states will be structured without the input
and consent of the Indigenous peoples.*® Self-determination is central to the long-term goals
of many Indigenous Peoples around the world. Furthermore, self-determination is the most
frequently discussed human rights notion at the United Nations Working Group on Indigenous

Peoples.*®

Michael A. Murphy has argued that having a greater inclusion of Indigenous Peoples in
electoral procedure and political institutions will further the understanding of their needs and
claims, he has further suggested that active co-operation will have a much more beneficial
result for all parties involved, for both Indigenous and non-Indigenous groups.®” He has stated
“Indigenous representation in shared rule institutions such as national legislatures need not be
seen as short circuiting Indigenous self-determination ; instead, this form of political voice can
be viewed as part of a broader strategy for involving Indigenous self-determination by targeting

a variety of parallel and complimentary access points to political power”.®® It is generally

% 'GA Adopts Resolution on Participation of Indigenous Peoples at the UN United Nations for Indigenous
Peoples' (United Nations for Indigenous Peoples | Indigenous Peoples, 2017)
<https://www.un.org/development/desa/Indigenouspeoples/news/2017/08/general-assembly-draft-resolution-on-
participation-of-Indigenous-peoples-at-the-un/> Last Accessed 24 July 2021

% Mary Ellen Turpel, "Indigenous People’s Rights of Political Participation and Self-Determination: Recent
International Legal Developments and the Continuing Struggle for Recognition,"” (1992) 3(6) Cornell
International Law Journal pp. 579-602

% Report of the Working Group on Indigenous Populations on its First Session,

U.N. Doc. E/GN.4/Sub.2/1982/33; Report of the Working Group on Indigenous Populations on its Second
Session, U.N. Doc. E/CN.4/Sub.2/1983/22; Report of the Working Group on Indigenous Populations Fifth
Session, U.N. Doc. E/CN.4/Sub.2/1987/22; Report of the Working Group on Indigenous Populations on its
Sixth Session, U.N. Doc. E/CN.4/Sub.2/ 1988/24; and Report of the Working Group on Indigenous Populations
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U.N. Doc. E/GN.4/Sub.2/1989/36.
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Journal pp. 185-216

% bid

50



accepted that “[p]arliaments as institutions, can do more to learn about [M]inority/[I]ndigenous
groups and the issues they face, to reach out to these groups, and to extend some procedural
accommodation of their participation in the legislative process”,%® although this is not
unanimous across the globe. One of the most successful examples of the political participation
of Indigenous Peoples is that of the S&mi People. The Sami occupy areas in northern Europe,
mainly Scandinavia and their territory crosses international borders in some instances. Through
the Sami Parliament the quest for recognition of Sami self-determination has remained a core
value, and although not a body set up to distinctly tackle this issue. The presence of the
parliament and success of the Sami participation in the political structure has resulted in
recognition of their claims, affirming that “[i]t is now indisputable that the Sami have a right
to cultural autonomy and this requires a certain degree of self-determination, was established
in the Sami Parliament Investigation in considering the role of the Sami Parliament in Swedish
democracy 2002”.1%° The Sami parliament has been actively encouraging members of the
Indigenous Sami Communities to take a more active role within the system and it has proven
successful in terms of promoting political participation for Indigenous Peoples. Most recent
figures show that in Sweden, “[m]ore than 8000 of the Sweden’s presumed 20,000 Sami
population are now registered in the Sami Parliament electoral register”.1%! This is a hugely
positive action and allows the group be their own catalyst for change. Self-determination is
perhaps the most essential right and claim for Indigenous Peoples, the reason for this is twofold,
what the right to self-determination entails and the process by which this right can be achieved.
This is important to acknowledge as while the right to self-determination is a right of critical

importance, how it can be facilitated is just as relevant and education systems can be excellent

% 0. Protsyk, ‘The Representation of Minorities & Indigenous Peoples in Parliament’ Report for the Inter-
Parliamentary Union (2010) accessed at <http://www.ipu.org/splz-e/chiapas10/overview.pdf> Last Accessed 10
October 2019

100 'Background - Sametinget' (Sametinget, 2021) <https://www.sametinget.se/9688> Last Accessed 10 October
2019

101 |bid

51


http://www.ipu.org/splz-e/chiapas10/overview.pdf

facilitators of that right when executed in an appropriate manner. The case studies in Chapter

Seven and Eight will elaborate further on this point.

2.6 Self-Determination in the Context of Indigenous Peoples

2.6.1 Origins of the Concept of Self-Determination

The right to self-determination is one of the most important principles of international law and
is first and foremost, a right of people. Historically, the expansion of empires, and the evolution
of the concept of political sovereignty, as developed after the Treaty of Westphalia,
demonstrates the emergence of self-determination during the modern era.’®? Following the
events of the Industrial Revolution many groups of people recognized their shared history,
geography, language, and customs. Nationalism became a uniting ideology for groups that felt
subordinated or disenfranchised inside larger states; in this situation, self-determination can be
seen as a reaction to imperialism.2%® Such groups often pursued independence and sovereignty

over territory, but sometimes a different sense of autonomy has been pursued or achieved.%

The American Revolution of the 1770s witnessed one of the first assertions of the right of
national and democratic self-determination, because of the explicit invocation of natural law,
the natural rights of man, as well as the consent of, and sovereignty by, the people governed.'%
Similarly, the French Revolution was motivated by the ideas of self-determination on that Old

World continent.’® During the early nineteenth century, most of the nations of Spanish

102 David Williams, 'Managing Sovereignty: The World Bank and Development in Sub-Saharan Africa' (2003)
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BNET.Com' (Web.archive.org, 2002)
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482> Last Accessed 26 April 2021
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America achieved independence from Spain,%’ this was further supported by the USA with the
implementation of the Monroe Doctrine, a policy that opposed European colonialism in the

Americas.1%

2.6.2 The History of Self-Determination and the Wilson - Lenin Approaches

Self-determination has at its core the belief that peoples should have control, as a collective, of
the decisions affecting their own lives. With this in mind, it can be understood that concepts of
self-governance, autonomy and democracy lie at the heart self-determination.®® As mentioned
above, it was not until the twentieth century that the dialogue around self-determination gained
real traction during a turbulent time for the world. World War | resulted in the redrawing of the
boundaries of many parts of the world, dividing and partitioning many territories and creating
multi-ethnic and multi-religious populations in various parts of the world and, perhaps
understandably, such drastic changes to the political and physical landscape would create
difficulties in the implementation of self-determination. US President Woodrow Wilson and
Soviet leader Vladimir Lenin were instrumental in the formation of the doctrine of self-
determination as a political principle throughout Europe and the Americas. The U.S.S.R. was
the first to declare self-determination at an international level in 1917. Lenin’s Theses on the
Socialist Revolution and the Right of Nations to Self-Determination, promoted self-
determination not only for ‘Austria, the Balkans, and particularly Russia’, but also for those
peoples who had been colonised by invaders, he went on to affirm that Socialists must “demand
the unconditional and immediate liberation of the colonies without compensation”.!*® This

vocal support for self-determination was further re-affirmed in a number of documents that

107 The Independence of Latin America', Britannica Available at <https://www.britannica.com/place/Latin-
America/The-independence-of-Latin-America> Last Accessed 26 April 2021

108 Mark T. Gilderhus, "The Monroe doctrine: meanings and implications." (2006) 36(1) Presidential Studies
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109 Chapter 1 United Nations, Charter of the United Nations (adopted 24 October 1945) 1 UNTS XVI

110 Lenin’s essays are available in An Analysis of the Legal Arguments for Self-Determination of Bangladesh in
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came from the U.S.S.R. and presented at an international level, which testified to “the liberation
of all colonies; the liberation of all dependant, oppressed, and non-sovereign peoples”'*! with
the conditions for peace.

For Lenin, the principle of self-determination was anchored in the class struggle with the
ultimate goal being a worldwide socialist revolution and he believed strongly that the right to
self-determination was embedded in socialist ideology stating that a denial of the right would
be “a betrayal of socialism”.1*? In April 1917, the Russian Provisional Government aligned
itself with the principle of national self-determination declaring Russia’s purpose to be “the
establishment of a permanent peace on the basis of the self-determination”.!** He viewed the
world in three distinct categories, which were: Western Europe and the United States of
America, Eastern Europe, and the Semi-Colonial countries, on whose behalf he advocated for

their unconditional and immediate liberation, publicly stating in 1914

“[W]e fight against the privileges and violence of the oppressor nation, and do not in
any way condone strivings for privileges on the part of the oppressed nation.... The
bourgeois nationalism of any oppressed nation has a general democratic content that is
directed against oppression, and it is this content that we unconditionally support. At
the same time, we strictly distinguish it from the tendency towards national
exclusiveness.... Can a nation be free if it oppresses other nations? It cannot”%*

During the reconstruction of Europe in the aftermath of the First World War, the principle of
self-determination obtained its most concrete expression. President Woodrow Wilson drafted

a statement of principles for peace, known as the Fourteen Point Plan on Self-Determination,

111 N Agrawal, Lenin on National and Colonial Questions, The Indian Journal of Political Science (1956) 17(3)
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which was used during the peace negotiations at the end of World War One.™ President
Woodrow Wilson’s view of how self-determination should be expanded to colonial territories
was tempered by the need to consider the significant interests of colonial powers. His view
consisted of the right of peoples to freely choose their government in line with the concept of
democracy, but also in order to preserve the territorial integrity of states.!'® This is an
interesting factor to consider with the USA having a sizable Indigenous population at the time
and how this view of self-determination could be facilitated in the context of Indigenous
Peoples. However, when it came to the colonial territories, Wilson took the view that self-
determination must not be the sole aim of colonised peoples but rather, claims of self-
determination ought to be reconciled with the significant interests of colonial powers which
further exemplifies how the system in operation simultaneously sought to deny the right to self-

determination of Indigenous Peoples.

Despite the idea behind Wilsonian self-determination, which recognized a people’s right to
govern, in practice it was very difficult to apply because of the difficulty in defining who should
constitute the “people.” As mentioned previously, this presents a difficult position as there in
no universally recognized legal definition of “peoples™ in international law,'!’ the International
Court of Justice did propose a set of criteria for "people having the right of self-determination”
during the 2010 advisory opinion on Kosovo's declaration of independence - the first case of a

unilateral declaration of independence to be brought before the court:*'® The criteria identified

115 Woodrow Wilson : Fourteen Points Speech (1918) | U.S. Embassy & Consulate in The Republic of Korea
(U.S. Embassy & Consulate in the Republic of Korea) <https://kr.usembassy.gov/education-culture/infopedia-
usa/living-documents-american-history-democracy/woodrow-wilson-fourteen-points-speech-1918/> Last
Accessed 31 January 2021
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international law. The Court declared that "the adoption of the declaration of independence of the 17 February
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by the ICJ were (i) ethnicity (ii) traditions and culture (iii) historical ties and heritage (iv)
language (v) religion (vi) sense of identity or kinship, and (vii) the will to constitute a people
and (viii) common suffering.'® The difficulty in applying appropriate definitions to a ‘People’

remains a contentious issue in international law.

2.6.3 Further Development of Self-Determination in International Legal Order

While many understandings of self-determination exist, and the concept has evolved
throughout history. Prior to the League of Nations (LON), there existed no legal framework for
self-determination, the issue had been discussed in varying forms!?° granted the issue had been
discussed by LON during the Aland Islands Case,*?* however, self-determination was not
perceived as a cornerstone of international law until the latter part of the early twentieth

century.

It is important to offer further clarity of the understanding of self-determination in this research.
This means understanding the right to self-determination as more than a legal concept, that in
relation to Indigenous Peoples specifically, it is an ongoing process of choice to ensure that
Indigenous Communities can meet their social, cultural and economic and political needs.*?? It
includes having a collective voice and control over one’s destiny. It is also imperative to
understand, in this context, that self-determination is not about creating a separate Indigenous

‘state’, which can often be a misconception regarding Indigenous Peoples, self-determination

2008 did not violate general international law because international law contains no 'prohibition on declarations
of independence™; nor did the adoption of the declaration of independence violate UN Security Council
Resolution 1244, since this did not describe Kosovo's final status, nor had the Security Council reserved for
itself the decision on final status.

119 International Court of Justice, Advisory opinion on Kosovo's declaration of independence 2010, Separate
Opinion of Judge A. A. Cancado Trindade.

120 The Aland Islands' population's demand for self-determination was not met and sovereignty over the islands
was retained by Finland, but international guarantees were given to allow the population to pursue its own
culture, relieving the threat of forced assimilation by Finnish culture as perceived by the islanders. See The
Aland Islands Case (1920) L.N.O.J. Spec. Supp. No. 3.
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and the relationship between these and the States in which they reside, this relationship between
self-determination and sovereignty will be discussed further in this section. While the process
of decolonisation could be argued to be the starting point for the development of the modern
era’s understanding and concept of human rights. Indeed, there appeared to be a more sinister
concern on behalf of the states of “power” when drafting the UDHR, there was an element of
fear regarding territorial integrity of states versus the right to seek self-determination again,

influenced by the German occurrences at the beginning of World War 1.

However, the UN Human Rights Committee has stated that the right to self-determination
applies to “all peoples and not merely to colonised peoples’.}?® This understanding of external
self-determination is evident in the following situations, as outlined in General Assembly
Resolution 1541(XV): “emergence as a sovereign independent State; ... free association with

an independent State or ... integration with an independent State”.'?*

The issue of secession or external self-determination was the focal point of a landmark
judgement of the Supreme Court of Canada.'?® The Court had to decide upon the legality of a
unilateral secession of Québec from Canada under both Canadian and international law. The
Supreme Court concluded that the right to self-determination arises in three circumstances: (i)
in situations of colonialism, (ii) the alien subjugation, domination or exploitation of a people
and (iii) where a people is denied any meaningful exercise of its right to self-determination
within the parent State.'?® The Court concluded that ‘[i]n all three situations, the people in

question are entitled to a right to external self-determination because they have been denied the

123 Concluding Observation of the Human Rights Committee on Azerbaijan, adopted on 3 August 1994.
CCPR/C/79/Add.38; A/49/40, para.4

124 This Resolution concerned the ‘Principles’ to be applied to transmit information under Art.73(e) of the UN
Charter and was passed on 15 December 1960, the day after the Granting of Independence to Colonial Countries
and Peoples; Robert McCorquodale, ‘Self-Determination: A Human Rights Approach’, International and
Comparative Law Quarterly, (1994) 43(1) p. 863
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ability to exert internally their right to self-determination’.*?’ Internal self-determination
concerns the right of people to choose their political status and allegiances, their political
participation and form of government, and to maintain their cultural, ethnic, historical and

territorial identity.?®

The right to apply internal self-determination was stated in the
Declaration on Principles of International Law, as it provides that only ‘a government
representing the whole people belonging to the territory without distinction as to race, creed or
colour’*®® can be considered to be acting in accordance with the ethos and rights of self-
determination. The right was further enshrined in the body of the UNDRIP which specifically

references both the significance and importance of the right to self-determination in the

preamble and in articles three and four.*3°

2.7 The Right to Self-Determination in the International Legal Frameworks

As mentioned above, it is regarded as a right in international law embodying the right of all
peoples to the right to self-determination and concerns the ability of a people to control their
destiny. It is accepted as customary international law3! and there is support for the right to
form part of jus cogens, a fundamental principle of international law from which no derogation

is permitted.t32 The right by which peoples freely choose their political status and strive to
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develop their economic, social and cultural status remains a cornerstone of international
instruments. It has at its core, the belief that peoples should have control, as a collective, of the
decisions affecting their own lives. The right is affirmed in Article 21 of the Universal

Declaration on Human Rights states that:

(1) Everyone has the right to take part in the government of his country directly or through
freely chosen representatives.

(2) The will of the people shall be the basis of the authority of government; this will shall
be expressed in periodic and genuine elections which shall be by universal and equal
suffrage and shall be held by secret vote or by equivalent free voting procedures.!3

Article 1(2) of the Charter of the United Nations affirms self-determination as one of the
purposes of the organisation, namely, “to develop friendly relations among nations based on
respect for the principle of equal rights and self-determination of peoples, and to take other
appropriate measures to strengthen universal peace”. ** Article 55 of the Charter calls for the
promotion of a number of social and economic goals “[w]ith a view to the creation of conditions
of stability and well-being which are necessary for peaceful and friendly relations among
nations based on respect for the principle of equal rights and self-determination of peoples”.®
The right to self-determination is further enshrined in Article 1 of the both International
Covenant on Civil and Political Rights (ICCPR)** and Article 1(1) International Covenant on
Economic, Social and Cultural Rights (ICESCR).*¥" Article 1(1) of both Covenants states "All
peoples have the right of self-determination. By virtue of that right they freely determine their

political status and freely pursue their economic, social and cultural development."'%

James Crawford, Brownlie’s Principles of Public international Law, 8™ ed., (Oxford: Oxford University Press
2012) p. 513; Antonio Cassese, International Law in a Divided World, (Oxford: Oxford University Press, 1986)
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1966, 999 U.N.T.S. 171 (entered into force 23 Mar. 1976)

137 International Covenant on Economic, Social and Cultural Rights (ICESCR), Art.1, opened for signature 19
Dec. 1966, 993 U.N.T.S. 3 (entered into force 3 Jan 1976)
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Additionally, Article 15 of the UDHR states that everyone has the right to a nationality and
that no one should be arbitrarily deprived of a nationality or denied the right to change
nationality.®*° Self-determination is further outlined as one of the seven basic principles in the
Declaration on Principles of International Law concerning Friendly Relations and Co-operation
among States 1970.14%  According to this instrument "the principle of equal rights and self-
determination of peoples enshrined in the Charter of the United Nations"'4* embraces the right
of all peoples to "freely to determine, without external interference, their political status and to
pursue their economic, social and cultural development"**? as well as the duty of every State
"to respect this right in accordance with the provisions of the Charter".*® It further adds that
"the establishment of a sovereign and independent State, the free association or integration with
an independent State, or the emergence into any other political status freely determined by a
people constitute modes of implementing the right of self-determination",*** highlighting the

importance of sovereign statehood and the political authority of the state.

2.7.1 Internal v External Self-Determination

For this section, two main forms of self-determination will be considered in detailing the
history and current position of the doctrine of self-determination. They are external and internal
self-determination. Internal self-determination is the right of the people of a state to govern
themselves without outside interference.*® External self-determination is the right of peoples

to determine their own political status and to be free of alien domination, including formation

139 Universal Declaration of Human Rights, 1948 (UDHR), UNGA Res. 217A(111)., GAOR, 3" Session, Part 1,
Resolutions, 71, U.N. GAOR, 3d Sess., 1st plen. Mtg., U.N. Doc. A/810, Dec. 12, 1948

140 Declaration on Principles of International Law concerning Friendly Relations and Co-operation among States
1970, UN GA Res. 2625 (XXV), in accordance with the Charter of the United Nations
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145 H Hannum, 'Legal Aspects Of Self-Determination’, Princeton Encyclopaedia (2021) Available at <
https://pesd.princeton.edu/node/511#:~:text=Internal%20self%2Ddetermination%20is%20the,0f%20their%200
wn%20independent%20state.> Last Accessed 26 April 2021
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of their own independent state. ¢ External self-determination is applied most frequently in the
post-colonial context, as it directly affects the territory and boundaries of a state. However, in
relation to the relationship between the right to education and the right to self-determination
the focus is on internal self-determination. It is also important to highlight that the right to self-
determination, which can be realized through secession, can also be realized internally and can
be manifested in a variety of ways.*’ There are many views within the literature on this topic
and some scholars do not agree with the internal versus external concept of self-determination,
many view it as a more intrinsic concept.'*® Irene Watson discusses the right to self-
determination in the context of Indigenous peoples, as enshrined in UNDRIP, highlighting the
importance of language in determining the lives of Indigenous peoples. She writes “on the one
hand UNDRIP recognizes the right to self-determination and, on the other hand it limits self-
determination to being exercised in accord with state power”.}*® This view is crucial to
understanding the relationship between the right to self-determination and how it can be
affected by the provision of education as will be discussed in more detail in chapter five. While
the two most broadly discussed theories that contribute to this dialogue are the Wilsonian and
Leninian theories of self-determination, the inclusion of the right to self-determination within
the UNDRIP is by far the most significant achievement in the advancement of the right as it

pertains to Indigenous Peoples.

First Indigenous Populations “argue that they are unlike other ‘nations’ or ‘minorities’ as
understood in international law, and constitute a sui generis category which is entitled to self-

determination”.’®® Second, as previously mentioned this is most likely due to the perpetual
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cycle of past injustices and ill-treatment at the hands of colonisers and “despite the
contemporary absence of colonial structures in the classical form, Indigenous Peoples have
continued to suffer impediments or threats to their ability to live and develop freely as distinct
groups in their original homelands”.*>* The key phrase is “original homelands”, many struggles
faced by Indigenous Peoples are surrounded by conflicts with states and governments relating
to ancestral lands and Indigenous groups having a say over, and control of their lands and how
those lands are used. What is important to take into consideration when debating the issue at
hand is that, within regard to Indigenous peoples, self-determination is not necessarily seeking
secession, it can encompass a level of autonomy and a greater level of control over traditional
lands and natural resources.'®> Most of the discourse regarding Indigenous Peoples and state
actors is in relation to this claim of ownership of said lands and States’ concerns regarding
territorial integrity, from which, States have protection against as laid out in Article 46 of

UNDRIP.13

Regardless, the right to self-determination is a fundamental right for Indigenous Peoples and
is vital for the enhancement of their rights.’> The collective enjoyment of human rights, such
as self-determination, is a precondition for individual human rights protection; since
individuals do not exist in isolation from a community, repression of the collective concretely
affects individuals, particularly Indigenous individuals whose identities are closely connected

to their people.’® It reflects the importance given to groups, communities, families and

51 Anaya Note 12 p.86
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collectives in many societies.’™®® The protection of this right to self-determination is therefore
vital for Indigenous communities as it enables them to prosper as a people, to protect and
transmit their culture and language, and to have full autonomy over the political, economic and
social processes of the territory in which they live. The safeguarding of this right enables
communities to develop and preserve their culture and to make decisions about their
communities at the political, social and economic level. Self-determination thus allows the
distinctive character and nature of a community “to have this character reflected in the
institutions of government under which it lives”.**" The right of self-determination is a right
which reveals the significance provided for communities, collectives and families in many
societies.!®® The right therefore protects people from oppression by domination, exploitation
or subjugation, or rather it is designed to. The issue of oppression in relation to Indigenous
Peoples and the destruction which varying aspects of oppression can cause to Indigenous
Communities is core to this research and will be discussed in more detail in the following
Chapter Three which will investigate the relationship between inappropriate education systems

and how the actively denied the right to self-determination of Indigenous Peoples. .

2.8 The Relationship between Self-Determination and Sovereignty

One of the main issues surrounding the right to self-determination of Indigenous Peoples is the
friction that asserting this right can cause between the Indigenous Community and the State in
which they reside. This is due to the State-centric view of sovereignty which considers an

assertion of the right to self-determination of Indigenous Peoples, is a threat to the sovereignty

156 Mojekwu, Self-Determination: The African Perspective in Y. Alexander and R. Friedlander (eds), Self-
Determination: National, Regional and Global Dimensions, 1980; M. Lubis, ‘Asian Cultures and Human
Rights’, and O. Ojo, ‘Understanding Human Rights in Africa’ in J. Berting (ed), Human Rights in a Pluralist
World, 1990, pp. 115, 125

157 1. Brownlie, “The Rights of Peoples in Modern International Law”, in J. Crawford (ed), The Rights of
Peoples, (Gloucestershire: Clarendon Press, 1988) p.90

158 Mojekwu Note 156
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of the State.'®® The traditional and generally accepted concept of sovereignty has placed States
at the centre since the adoption of the Peace of Westphalia. However, Indigenous Peoples
challenge this approach. It is understandable that an uncertainty exists as self-determination is
a product of international law and States are, of course, the main players in that field, not
people. This is where the complexity of the relationship between the right to self-determination
can be seen most clearly. To enjoy rights as distinct communities, “[I|ndigenous [P]eoples
would have to be regarded as nations or states”,*®" this sounds almost impossible to achieve
due to the threat to State sovereignty that this may pose. However, according to Anaya, a more
sophisticated view of sovereignty now envisions states and nonstate actors as engaged in a
continual process of renegotiating the nature of sovereignty. Traditionally, the nation-state is
an area where the cultural boundaries match up with the political boundaries and considering
historic ideology around statehood which viewed the ideal nation-state being one “that the state
incorporates people of a single ethnic stock and cultural traditions™®'. This is owed
predominantly to the historic and western centric approach and understanding of Statehood
considering that “[t]he very idea of a nation-state would always make it difficult for non-
European Aboriginals to qualify as such”.1®2 Indigenous Peoples can be perceived as posing a
threat to this via land claims and demands for the right to self-determination. According to the
United Nation Educational, Scientific and Cultural Organisation (UNESCO), the nation “as we

think of it today is a product of the nineteenth century. In modern times nation is recognised as

159 Sheryl Lightfoot and David MacDonald, 'The UN as Both Foe and Friend To Indigenous Peoples And Self-
Determination' (E-International Relations, 2020) <https://www.e-ir.info/2020/03/12/the-un-as-both-foe-and-
friend-to-Indigenous-peoples-and-self-determination/> Last Accessed 19 July 2021.

160 Anaya Note 12 p. 22

161 A Kazancigil and M Dogan, The State in Global Perspective; Comparing Nations: Concepts, Strategies,
Substance (New Jersey: Blackwell, 1986) p. 188

162 Anaya Note 12 p. 22
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'the’ political community that ensures the legitimacy of the state over its territory and transforms

the state into the state of all its citizens”.1%2

This is not always true when discussing Indigenous Peoples due to a long history of oppression
in many Indigenous Communities, stemming from the fact that “[m]ost colonizers, rulers of
settler nation-States and those who built up the nation-States following struggles for
independence undermined and denigrated the Indigenous governance systems”,'®* hindered
community empowerment greatly, oppressed Indigenous values and impeded many Indigenous
Peoples’ right to self-determination. It is once again through the overarching goal of their right
to self-determination that this process of exploitation of vulnerable groups can be counteracted.
Indigenous Peoples have both the right to maintain their own “Indigenous decision-making
institutions and the right to participate in decision-making processes of the State and of other
actors, in particular on matters that affect them. Both dimensions are crucial to the exercise of
self-governance in practice”'®® this right goes far in the actualisation of the right to self-
determination and can be a very useful catalyst for Indigenous empowerment. As previously
mentioned, the right to self-determination is a fundamental principle in international law,
enshrined in article 1 (2) of the Charter of the UN and common article 1 of the ICCPR and the
ICESCR.% The right to self-determination in the context of Indigenous Peoples is provided in
Article 3 of UNDRIP.7 |t is considered a fundamental right of Indigenous Peoples, and
recognises that Indigenous Peoples have a right to freely determine their political status and

freely pursue their economic, social and cultural development.®8

163 'Migration and Inclusive Societies' (unesco.org) <http://www.unesco.org/new/en/social-and-human-
sciences/themes/international-migration/glossary/nation-state/> Last Accessed 22 October 2019

184 UNGA, ‘Report of the Special Rapporteur of the Human Rights Council on the Rights of Indigenous
Peoples’ (2018) UN Doc. A/73/176
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This is further complicated when this right is not supported by States, thus, hindering
Indigenous Empowerment. Article 5 of UNDRIP states “Indigenous Peoples have the right to
maintain and strengthen their distinct political, legal, economic, social and cultural institutions,
while retaining their right to participate fully, if they so choose, in the political, economic,
social and cultural life of the State.”*%® While this assertion appears strong in theory and on
paper, it does not allow for the complicated relationship held between Indigenous Peoples and
the States in which they reside. Perhaps the most apt description of the complexities that exist
between Indigenous Peoples, self-determination and State sovereignty is put forward by
Taiaiake, who asserts “[t]he challenge before us is to detach the notion of sovereignty from its
current legal meaning and use in the context of the Western understanding of power and
relationships. We need to create a meaning for ‘sovereignty that respects the understanding of
power in [I]ndigenous cultures”'’°, By accepting this approach, it allows for greater control for
Indigenous Peoples over their own destiny, and therefore enhancing community and
Indigenous empowerment. This approach could be translated into national education systems
to create a greater level of understanding for the right to self-determination and how it pertains
to Indigenous Peoples. By embedding this into curricula, it would support a more culturally
sensitive and appropriate education system can facilitate to the right to self-determination of

Indigenous Peoples.

2.9 Current Position and Challenges by Indigenous Peoples

Considering the historic maltreatment of Indigenous Peoples and the resulting nature of
vulnerability these peoples continue to face, it is curious that specific group protections were

not included in the UDHR. The UDHR aimed its entirety towards individual aspects of human

169 UNDRIP Note 153
170 A Taiaiake, Peace, Power and Righteousness: An Indigenous Manifesto (1999) (Oxford: Oxford University
Press, 1999) p. 54
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rights rather than focus on any particular elements of collective or group protections. The move
away from the idea of minority protection that had been included in the workings of the law of
nations, had been replaced. This move is what correctly described by Ahrén as “when the
foundation for a new world order was created in the wake of World War II, protection of
minority rights that the League of Nations had promoted was substituted for a set of universal
individual human rights”.1"* Why were group rights, or any form of minority protections,
omitted from the drafting of the UDHR remains a question. The vulnerable status of these
groups were well documented and widely known."? To address this question it is necessary to
consider the time of drafting of the UDHR, the images of the atrocities of World War 11 were
still ingrained within the conscience of many States and people. Ahrén alludes to this in his
writing on the issue, he states “[t]hese factors together had rendered the world community
adverse to minority rights when it embarked on drafting a new world order in the wake of
World War 11”.17® By “these factors, he is referring to the fact that the Nazi regime had used
alleged needs to protect German minority groups in neighbouring countries as justification for
the aggression that finally resulted in the outbreak of the war... the general perception was that
the German minorities had collaborated in these efforts.1’* There was a wish to protect against
any potential that a minority group might have to challenge State power if they were granted

group rights as was the case with the German experience at the offset of World War I1.

2.10 Conclusion

The position of Indigenous Peoples has evolved in the realm of international law, successfully
transitioning from objects to subjects of international law, they are often fighting an on-going

battle to obtain certain rights, one such right being that of self-determination. While the

171 Ahrén Note 22 p. 27

172 \/ylnerable People: Indigenous Peoples - Let's Fight Racism!' (Un.org)
<http://lwww.un.org/en/letsfightracism/Indigenous.shtml> Last Accessed 8 November 2019
173 Ahrén Note 22 p. 27
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doctrine of self-determination has unquestionably expanded over time, it remains a challenging
right to uphold for many Indigenous Peoples. Regarding Indigenous Peoples and within the
sphere of international law, self-determination can represent many facets of life. For the
purpose of this work, it relates to advancement, an advancement of representation, furthering
Indigenous voices regarding laws, and policies that help progress and sustain Indigenous
identity and cultural survival for many Indigenous groups. As mentioned, the right to self-
determination is intrinsic to Indigenous Peoples. This becomes more evident through the
neglect and oppression many Indigenous communities have faced at the hands of colonisers
and foreign laws designed to subjugate them. A long history of human rights abuses and
oppression has resulted in a distrust between many Indigenous communities and the State in
which they reside. This history of abuses of Indigenous Peoples at the hands of States, a sad
history of both oppression and forced assimilation. One of the key pillars of Indigenous society
that has been persistently attacked in the past has been education and the institutions that
provide it. Rather than supporting and facilitating the right to self-determination, these systems,
in some instances, actively denied the right and acted more like a system of oppression than a
system of education. Chapter three addresses the issue of oppression and the sinister and long-

lasting effects oppression of Indigenous Peoples.
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Chapter 3

Oppression of Indigenous Peoples

3.1 Introduction

The aim of this chapter is to outline what is meant by oppression, in the context of Indigenous
Peoples and how oppressive acts at the hands of a State can have far reaching and sinister
results. This will be situated in the example of inappropriate education systems and how they
acted, and sometimes continue to act, as systems of oppression of Indigenous peoples. The
reality is, in many States which have Indigenous populations, there is a history, a legacy, of
human rights abuses, subjugation and often, mass social injustices suffered by Indigenous
Peoples. Patterns of oppression were born from a colonial misconception of superiority and
through this misconception, many Indigenous Groups’ and Peoples’ culture, history, language,
and religion was repressed greatly.! One result of systematic oppression can be genocide, and
while physical genocide can be a direct result of oppression, this chapter lays out the often
more invisible aspect of genocide, one that affects Indigenous Populations directly and that is
cultural genocide, attacks on the cultural lives, values and heritage of a group. It is important
to acknowledge that the term “cultural genocide’ is not officially recognised as an international
crime. This issue will be explored in more detail throughout this chapter. The word genocide
resonates with people around the globe. It is considered a most heinous crime; this is why it is
important that the term be used and not shied away from. Not only does the term conjure
powerful images, but it also holds a special meaning for those who were victims, and survivors
of genocidal acts. Using the term is a powerful symbol of recognition of the abuse and injustices

suffered by victims and survivors of the crime. This section further discusses how acts of

1 M Garcia-Olp, ‘How Colonization Impacts Identity Through the Generations: A Closer Look at Historical
Trauma and Education’ (Doctoral Thesis, University of Denver, 2018)
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oppression can lead to mass human rights abuses and even atrocities including crimes of
genocide. The term genocide, which is intentionally used in this chapter, is a complicated and
political word to apply to many situations, since its use implies a number of legal and moral
obligations. It is used to highlight the dangers that can be presented when cultural rights are
oppressed. This is of particular concern when discussing education systems in which
Indigenous children are students where forced assimilation through education has led to a

denial of the right to self-determination in the context of Indigenous Peoples.

It is important to understand that oppression does not only occur in the present; it can, and has,
occurred on a grand scale throughout history and in order to trace the journey from acts of
oppression to claims of genocide, it is important to understand what is meant by oppression
and acts of oppression and historical oppression which can have an intergenerational impact.
It is often linked to other measures of living standards such as life expectancy, employment
and income, which are standards of living that are incredibly closely related to standards of
education and the institutions which provide it. As mentioned above, forced assimilation
through education systems has been used in the past as a tool to deny the right to self-
determination of Indigenous Peoples. Acts of oppression can lead to large scale, devastating
impacts such as wars and genocides, they pose a significant danger as it can occur in multiple
areas of society including through an individual, an institution, or a culture, and each of these
can occur consciously or unconsciously. When discussing acts of oppression, it is important to
understand that oppressive acts are suffered by groups, and “[o]ppression is something that

happens to people when they are classified in groups”.? It is a generally accepted principle

2 Iris Marion Young, Five faces of oppression: Rethinking power, (Albany: New York university Press) pp. 174-
195
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within international human rights law that all people should be free to pursue their life plans in

their own way.® Oppressive forces seek to diminish those plans and those people as well.*

This research draws on experiences of oppression through educational institutions, examining
the institutional oppression that occurred and highlights how self-determination can be
achieved through education and when utilised and delivered in an appropriate manner can be
an extraordinary tool for Indigenous empowerment. Section two of this chapter discusses the
concept of oppression and how it can manifest in various forms including, historical
oppression, group oppression and institutional oppression. This is followed by section three
which offers further elaboration on the lasting impact oppression has on Indigenous
communities. Section four demonstrates the relationship between acts of oppression and how
these acts can lead to genocide and genocidal patterns. Section five investigates the
phenomenon that is cultural genocide and how the connection between oppressive acts through
educational provision can result in aspects on cultural genocide. Section six of this chapter
explores the possibilities of how the international community can recognise the crime of
cultural genocide. Section seven offers a discussion on the survivance of Indigenous Peoples
in the context of oppression. This chapter concludes with a discussion and analysis of the
relationship between oppression, the right to education and the right to self-determination in

the context of Indigenous Peoples.

3.2 Oppression

Oppression in the context of both minority groups and Indigenous Peoples is not a new

phenomenon, it has historical roots. There exists extensive literature on the very concept of

3 Adam Thierer, 'The Right to Pursue Happiness, Earn A Living, And Innovate' (2018) The Bridge Expert
Commentary <https://www.mercatus.org/bridge/commentary/right-pursue-happiness-earn-living-and-innovate>
accessed 26 April 2021.

4 Iris Marion Young, Iris, Five Faces of Oppression. In Lisa Heldke and Peg O’Connor (Eds.), Oppression,
Privilege, & Resistance. (Boston: McGraw Hill, 2004) p.1
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historical oppression and how it has, in many ways, shaped many minority and Indigenous
groups today.® It is the process through which many minority and Indigenous groups
experienced large scale injustices, oppression is often exerted by those in a position of power,
through domination.® It is also important to note that while all minorities experience
inequalities, “Indigenous Peoples. .. tend to experience the most severe violent victimization”.’
This is absolutely true of past experiences and in many Indigenous Communities, there are
scars still healing from State-sanctioned acts of both violent and non-violent acts of
oppression.2 Oppression and repression are often two concepts which are connected. While
oppression can be understood as prolonged cruel or unjust treatment or exercise of authority,
repression can be described as subduing something or someone by force.® Oppression can be

forceful, more times than not, it is a silent system of abuse taking on an even more sinister role

when in relation to Indigenous Peoples at the hands of colonisers.

3.2.1 Historical Oppression

While most historically colonised States have become independent from the States which
colonised them, the abuses suffered by many Indigenous Groups as result has been ingrained
into many Indigenous Communities. The concept of oppression expands on “historical trauma,
a concept that includes the cumulative, massive and chronic trauma imposed on a group across

generations and within the life course”.’® Acts of oppression have bled deeply into many

5 For more see 'Minorities and Indigenous Peoples' (UNHCR) <https://www.unhcr.org/en-ie/minorities-and-
Indigenous-peoples.> Last Accessed 24 July 2021

6 Young Note 2

7 Catherine Elizabeth Burnette and Charles R. Figley, "Historical Oppression, Resilience, and Transcendence:
Can a Holistic Framework Help Explain Violence Experienced by Indigenous People?" (2016) 62(1) Social
Work pp. 37-44

8 Zsolt Kapelner, 'Revolution Against Non-Violent Oppression' (2019) 25(4) Res Publica. pp. 445-461

% ‘Oppress Or Repress?’ (Editingandwritingservices.com, 2015)
<https://editingandwritingservices.com/oppress-
repress/#:~:text=0ppress%20means%20to%20persecute%2Ftyrannize%2Fbully. &text=Further%2C%?20people
%20can%?20feel%20oppressed,limit%2C%20subdue%200r%20end%20something.> Last Accessed 30 July
2021

10 B Heart and LM DeBruyn, “The American Indian holocaust: Healing historical unresolved grief” (1998) 8(2)
American Indian and Alaska native mental health research pp. 56-78.
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Indigenous communities, who have long suffered at the hands of colonising powers,
experiencing suppression of countless societal and cultural elements that bind them as group
including language and religious practice. Historical oppression can be used to describe “the
chronic, pervasive and intergenerational experiences of oppression, that over time, may be
normalized, imposed, and internalized! into the daily lives of many Indigenous Peoples”*?
attacking the foundations of a society to such an extent that the trauma is felt generations later.
One such example is Residential Schools, which were commonly used across the United States

and Canada as a mean to rid the nations of their Indigenous population.*®

The trauma of the oppression experienced did not simply end when the systems ended, they
continued to exist intergenerationally both internally within Indigenous communities and
externally within the State. Historical oppression is a powerful tool, one that undermines whole
communities through the experience of historical traumas i.e., Residential Schools which
essentially stripped families’ ability to socialise and transmit culture and language to their
children, thus “impairing the healthy transmission of pro-social values and beliefs and
replacing such beliefs with antagonistic and oppressive social norms”.}* The connection
between oppression and assimilationist education policies have debated for years and many
academics have proposed a link between the oppression imposed through colonization and
negative physical, social and mental health outcomes”.'® The concern with historical and
intergenerational trauma is that the shared trauma ‘“can marginalize already oppressed groups

and overlook the deep strengths of Indigenous communities, families and individuals, which

11 Internalised oppression and repression will be dealt with in greater detail in Chapter Nine, as an emerging a
worrying trend of cultural suicide is becoming more prevalent in many Indigenous Communities

12 Catherine Elizabeth Burnette and Charles R. Figley, "Historical Oppression, Resilience, and Transcendence:
Can a Holistic Framework Help Explain Violence Experienced by Indigenous People?" (2016) 62 Social Work
pp. 37-44

13 C.E McKinley et al, “The Historical Oppression Scale: Preliminary conceptualization and measurement of
historical oppression among Indigenous peoples of the United States” (2020) 57(2). Transcultural psychiatry,
pp.288-303
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have sustained them for centuries”.’® As a result of historical traumas, “Indigenous Peoples
have experienced historical losses, which included the loss of land, traditional and spiritual
ways, self-respect from poor treatment of government officials, language, family ties, trust
from broken treaties, culture and people”.’ It was through these oppressive acts that the right

to self-determination of Indigenous Peoples was denied.

3.2.2 Group Oppression

Referring once again to Young, oppression refers to “a family of concepts and conditions”*®

which she has divided into five categories “exploitation, marginalization, powerlessness,
cultural imperialism, and violence”.® While not all five categories need to be evident for
oppressive acts to occur, they are generally seen in a manner of co-existence when relating to

the lived experience of Indigenous Peoples at the hands of their Oppressors.

Individuals can of course suffer from acts of oppression. However, oppressive acts are usually
designed to hinder an entire group. A social group is a collective of persons differentiated from
at least one other group by cultural forms, practices, or way of life, who have “a specific affinity
with one another because of their similar experience or way of life, which prompts them to
associate with one another more than with those not identified with the group”.?° Oppressive
acts work to break down the morale of a social group and consist of “different factors, or
combinations of factors, constitute the oppression of different groups, making their oppression
irreducible”?! this understanding of oppression of a group is further by Marilyn Frye who

describes oppression of a group as “an enclosing structure of forces and barriers which tends

16 Burnette and Figley Note 12
17 Burnette and Figley Note 12
8 'Young Note 2
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to the immobilization and reduction of a group or category of people”.?> Oppression is,
ostensibly, an injustice faced by groups which Young reinforces by claiming that “oppression
refers to structural phenomena that immobilize or diminish a group”.?® When addressing these
systematic structures of oppression a term often referred to as ‘Institutional Oppression’ is one
that is essential to consider when discussing the subjugation of groups. Institutional oppression
is defined as occurring when “established laws, customs, and practices systemically reflect and
produce inequities based on one's membership in targeted social identity groups”,?* and
essentially work towards the gradual removal of rights of the oppressed groups. The term
‘institutional’ is used here on purpose to describe how indoctrinated oppressive acts have been
in many societies with Indigenous Populations. Young, writing exclusively on the oppression
of Native American Groups, re-affirms this stating that “Oppression... is structural, rather than
the result of a few people’s choices or policies. Its causes are embedded in unquestioned norms,
habits, and symbols, in the assumptions underlying institutional rules and the collective
consequences of following those rules”.?® This is a trait almost always seen through history in
the colonisation of new lands and the suffering of the Indigenous Peoples who occupied the
lands pre-invasion. However, understanding the past does not remove the damages it has done
and the intergenerational traumas that still exist as a result, “these social ills may become
internalized and normative, giving rise to health problems, suicide and other disparities.
Despite oppression being externally imposed, it may inadvertently become intergenerationally
transmitted”.?® While historical trauma is a significant factor in understanding the long-lasting

impact on Indigenous groups, reconceiving the concept of self-determination as a means of

22 M Frye, Oppression. The politics of reality: Essays in feminist theory. Reprinted in V. Taylor, N. Whittier,
and L. Rupp (Eds.) Feminist frontiers.(Maryland: Roman & Littlefield, 1983) p. 11

2 Young Note 2

24 C Cheney, J LaFrance, and T Quinteros, 'Institutionalized Oppression Definitions' (Pcc.edu, 2006)
<https://www.pcc.edu/illumination/wp-content/uploads/sites/54/2018/05/institutionalized-oppression-
definitions.pdf> Last Accessed 14 February 2021
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empowerment of Indigenous Peoples is one way that reconciliation and progression can be
nurtured. A way in which this can be facilitated is by utilising the right to self-determination
via the right to education in the context of Indigenous Peoples, by having well-rounded
education systems that cater for the specific needs of Indigenous identity and cultural survival.
However, this has not always, and is not in some situations, the case. Indigenous peoples have
long been on the receiving end of oppressive acts committed by the States in which they reside.
With the arrival of colonising powers, practices of forced assimilation became widespread,
usually sanctioned by the State and enshrined through policy. One of the ways in which this
was actioned was through assimilative educational systems, a product of colonisation, that
sought to erase Indigenous identity through education, targeting Indigenous children who were
deemed to be more vulnerable and susceptible to colonial ideology and indoctrination. This
form of oppression via the education being provided to Indigenous children actively denied the
right to self-determination for these children and by association, their parents and community’s

right to self-determination.

3.2.3 Oppressive Educational Systems

One example of the most destructive and genocidal federal Indian policies was forced boarding
school education for Native children.?” Educational institutions in particular have played a
central role in the colonisation and oppression of Indigenous Peoples. This was a system used
in both the United States of America and Canada and described by Kuokkanen as being “a very
effective tool in implementing racist theories and indoctrinating them in children (Indigenous

and Non-Indigenous alike)”.?® The experience of Indigenous Canadian children and families

27 Roe Bubar and Pamela J. Thurman, Violence Against Native Women, (2004) 31(4) Social Justice, p.74.
28R Kuokkanen, "Survivance" in Sdmi and first nations boarding school narratives: reading novels by Kerttu
Vuolab and Shirley Sterling” (2003) American Indian Quarterly, pp.697-726.
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will be explored in greater detail in Chapter Seven, however, in the interest of clarity it is

important to draw brief reference to the systems here.

In the instance of the United States of America, the assimilationist educational policy was
developed by Richard Pratt, founder of the Carlisle Residential School, considered to be the
father of Native American assimilation practice through education. Through this system, the
government forcibly removed Indigenous children between the ages of four and six from their
homes and they could not return for twelve years. Native American boarding schools separated
parents from their children, sometimes tragically forever.?® This began in 1869 and occurred
for nearly one hundred years. The program was designed to eradicate traditional culture, family
patterns, and communal behaviours.*® Pratt envisioned a common American education system
which included educating Indigenous children in western ways, Pratt is ubiquitously quoted as
the source of the phrase “kill the Indian, save the man,” which is understood as the official
statement of the US assimilationist policy.3! This policy disguised as ‘common education’ was
designed to oppress indigeneity and to eliminate the opportunity of intergenerational
transmission of culture and heritage. While running the Carlisle School, Pratt used a process
of manipulation, befriending students in order to achieve conformity and furthering
subjugation. While attending the school, Indigenous children were forbidden from using their
traditional names, wear their traditional clothes, speak tribal languages or practice their
religion. This system was a product of its time, and not met with the outrage it should have
been. This was heightened because at a time when “[w]hite Americans could not conceive a

robust Native political or cultural sovereignty and when concepts of cultural relativism had not

2% Desmond, Matthew and Mustafa Emirbayer, Racial Domination, Racial Progress: The Sociology of Race in
America. (New York: McGraw-Hill, 2010) p.451.

30 Bubar and Thurman Note 23

8L K. Tsianina Lomawaima and Jeffrey Ostler, “Reconsidering Richard Henry Pratt: Cultural Genocide and
Native Liberation in An Era Of Racial Oppression” (2018) 57 Journal of American Indian Education. Pp.77-100
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yet been developed, Pratt chose the alternative of radical assimilation”®? and oppression of
Indigenous Peoples was not met with the horror of the general population of government who
were supporters of the policy. It was not until the 1920s, with the emergence of the work of
Anthropologist Franz Boas’s and his proposition of cultural relativism enabled some “[w]hite
Americans to value the cultures and religions of Native people, but they were not part of Pratt’s
intellectual universe”® which meant that cultural sensitivities we not appreciated of respected

in Pratt’s system of education.

3.3 Impact of Oppression

While there can be vast difference in actual colonial processes, colonial education has produced
very similar effects in different parts of the world, for example the similarities between the
residential school systems of both the United States of America and Canada. These effects
include “cultural intrusion, conflicts and confusion between cultures and values, and various
strategies of survival and resistance”.* When the worst forms of racial discrimination are left
unchallenged, like they so often were in the past, they have direct links to genocidal patterns,
both physical and non-physical crimes of genocide and continued oppression through historical
trauma inflicted on Indigenous Peoples including “land dispossession, death of the majority of
the populations through warfare and disease, forced removal and relocation and assimilative

boarding school experiences, and prohibiting religious practices”.%®

32 Ibid

3 G Stocking Jr, “Franz Boas and the Culture Concept in Historical Perspective” (1996) 68(4) American
Anthropologist, pp.867-882.
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interpersonal violence, pp. 316-338.

78



Historically, the assertion of cultural imperialism in conjunction with colonization laid the
foundation for assimilation and cultural genocide.®® The memory of genocide and tribal
extinction inflicted by cultural imperialism is referred to as an internalized oppression called
‘soul wound’, which is felt to this day.*” Indigenous Peoples in the United States of America
today experience a phenomenon labelled “Historical Unresolved Grief Syndrome” resulting
from the “historical trauma” experienced under cultural and economic imperialism.*® This has
resulted in long-term marginalisation for many Indigenous communities in the country.
Marginalization is a process of exclusion, the act of relegating or confining a group of people
to a lower social standing. Marginalization is in some ways worse than exploitation because
society has decided that it cannot or will not use these people even for labour. Young has
asserted that race is a key factor in marginalization, claiming that an example of
marginalization is “when society met the needs of dominant people, linking to whiteness, but
not the needs of Others. As a result, these groups are subjected to severe material deprivation

and even extermination.3®

3.4 From Oppression to Genocide

3.4.1 The Relationship Between Oppression and Genocide

Young has said oppressed Indigenous Peoples “become so powerless that they do not even talk
about their oppression, the oppressed are silenced, and they have no voice and no will”.*
However, through the correct forms of facilitation, proactive survivance mechanisms and the

sheer resilience of Indigenous communities, these groups continue to recover and, in many

aspects, have transcended oppression despite continual efforts at cultural erasure and

3 Jeanette Writer, “Unmasking, Exposing, and Confronting: Critical Race Theory, Tribal Critical Race Theory
and Multicultural Education”, (2008) 10(2) International Journal of Multicultural Education pp. 1-15

37 Lisa Poupart, 2003, “The Familiar Face of Genocide: Internalized Oppression Among American Indians”
(2003) 18(2), Hypatia, pp. 86-100.
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genocide”.** As will be discussed in detail in Chapter Five, this relates specifically to the
provision of education for Indigenous Peoples and how through effective and appropriate
educational provision, cultural survival and the right to self-determination can be supported.
With this considered, it is completely credible that the marginalisation that has resulted from
generations of oppression of Indigenous Peoples is a contributing factor to the vulnerable
positions that many of these groups hold within the States in which they reside, making these
groups extremely susceptible to acts of genocide, both physical and non-physical.* As
mentioned previously, the use of the term genocide in this context is no accident, it is an
important and controversial word that conjures horrific images and connotations,
representative of the mass acts of oppression suffered by many Indigenous Peoples, and forced
assimilation through an oppressive education system was a means on committing acts of

cultural genocide against Indigenous Peoples.

3.4.2 The Origins of Genocide

To form an understanding as to why term genocide evokes such resonance with victims and
survivors of the crime, it is necessary to trace the evolution of this crime. There is a need to go
beyond the lexical value of the word and investigate why this crime was so heinous that it
warranted classification and definition. The word itself holds unprecedented power and its use
is usually confined to only the most barbaric and heinous attacks on physical lives of groups.
There are others however, that are of the opinion that the crime of genocide encompasses much
more than the physical and can be understood in a socio-cultural context such as Rapheal

Lemkin who included a cultural element of the come of genocide in his original definition of

41 McKinley Note 13

42 'Resisting Marginalization, Exclusion, Hate Speech And Hate Crimes And The Prevention Of Mass Atrocities
- Global Centre For The Responsibility To Protect' (Global Centre for the Responsibility to Protect, 2020)
<https://www.globalr2p.org/publications/resisting-marginalization-exclusion-hate-speech-and-hate-crimes-and-
the-prevention-of-mass-atrocities/> accessed 28 July 2021
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the crime which will be discussed further on in this chapter These contrasting views on the
definition of the crime of genocide will be addressed in this section while questioning the use
and application of the word itself. The issue with the definition of the crime of genocide is the
world tends to view the Holocaust as the point of reference for genocide and if the act of
claimed genocide does not reflect this, then it is deemed to be not as serious or not as
concerning. There is a danger in viewing genocide solely as an act of physical destruction and
that danger is, that many occurrences of genocide happen throughout the world that fall short
of the magnitude of the holocaust and what does this mean for the victims and survivors of
these crimes? It means that their experience remains un-vindicated, their stories untold and

their lives shattered for generations.

This section will further investigate cases of genocide before the Holocaust and what those
crimes were defined as before the existence of the definition. It will then address what exactly
this word means to victims and survivors of such crimes and why obtaining a finding of
genocide (both physical and non-physical) is so important to both victims and survivors of acts
of genocide and the historical collective memory of many societies. This is an important aspect
to this research, as will be discussed thoroughly in chapter seven, the scars that remain on
Indigenous communities in Canada as a result of the Canadian Residential School System are
as evident as ever. The Truth and Reconciliation Commission of Canada put forward a finding
of cultural genocide,*® the use of the term genocide was not an accident, used intentionally to
reflect the horrors experienced and the human rights abuses of victims and survivors of the
education system in which they found themselves who experienced acts of cultural genocide

through an oppressive education system that was designed to remove all aspects of Indigeneity

43 Honouring the Truth, Reconciling for the Future (Truth and Reconciliation Commission of Canada 2015). p.1
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from Indigenous students. While the term cultural genocide may be less known, the crime of

genocide has existed for centuries.

3.4.3 Genocide Before the Holocaust*

There are examples of genocide among the most primitive societies of the past with “infanticide
carried out on a wide scale in many hunter gatherer societies”.*> Genocide did not begin solely
with the Nazi extermination of Jews and other minority groups they referred to as
‘undesirables’.*® The history of the crime of genocide is far longer than the inception of the
word itself and many do not recognize or perhaps realize that the crime was happening in the
world long before the Holocaust or indeed the Armenian Genocide in 1915.4" As Docker states
“the history of humanity is the history of violence: war and genocide; conquest and
colonization and the creation of empires sanctioned by God or the Gods in both polytheism and
monotheism: the fatal combination of democracy and empire; and revolution, massacre,
torture, mutilation, cruelty”*® and nothing embodies these sentiments more than the act of
genocide. The Indigenous Peoples of the Americas suffered some of the most inhumane

treatment the world had ever witnessed when European colonizers arrived to pursue wealth.*

“[T]he Holocaust was not only not unique, but was not a particularly extreme example
of genocide, at least in terms of the number of its victims... Hitler killed far fewer
European Jews than the number of Indians of North and South America who died in
the century or so after European discovery in 1492, while other genocides and

democides might have been just as bloody”.>

4 The Holocaust as it is referred to in this chapter relates to Nazi Germany.

4 W.D Rubinstein, Genocide: A History. (New York: Routledge, 2014). p.1

%6 I Friedman, ‘The Other Victims of the Nazis’ (Socialstudies.org, 1995)
<https://www.socialstudies.org/sites/default/files/publications/se/5906/590606.html> Last Accessed 06 June
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47 ‘Introducing the Armenian Genocide’ (Facinghistory.org) <https://www.facinghistory.org/resource-
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The Indigenous populations of the Americas stood little chance of survival when faced with
the strategic military force they were met with and as a population, they share a sad collective
history of exploitation and social condemnation. In his writings on genocide, Adam Jones
alludes to the fact that the crime of genocide against Indigenous peoples of the Americas is
sadly not a new concept and in fact they have been victim to continuous acts of genocide over
the past century, pointing out that “[t]he European holocaust against Indigenous peoples of the
Americas were arguably the most extensive and destructive holocaust of all time”.>! This
sentiment is echoed in the writings of Ward Churchill, who has said of the genocide inflicted
upon the Indigenous in the Americas “over the past five centuries is unparalleled in human
history, both in sheer magnitude and in its duration”.>? Historians sympathetic to the plight of
American Indians at the hands of European Colonisers from 1492 onwards have repeatedly
noted that “while up to 95% of Indians living in the Americas perished over the century or so
after the coming of the white man, most of this diminution in population occurred through such
factors as the importation of virulent diseases previously unknown in the Americas, the
destruction of settled lifestyles, enslavement and the psychological effects of conquest rather
than through murders and slaughters”.> This horror stemmed from a European ideology of the
unified population.>* Carmichael, who has written extensively about this very topic maintains
that “[t]he right to belong in Europe, as subject or citizen, was an old question which was often
decided by force in different historical epochs or in what Heather Rae has called the
‘pathological homogenisation’ in state building in Europe to create ‘an ostensibly unified

population”.> To achieve this goal of a unified European identity many different approaches

51 A Jones, Genocide: a comprehensive introduction (New York: Routledge, 2006) p. 70

2 Ward Churchill, A little matter of genocide: holocaust and denial in the Americas, 1492 to the present. (San
Francisco: City Lights Books, 1997). p. 97
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were taken and most of which have striking similarities to some of the definitions of genocidal
acts, which are written about in more depth later in this piece. There were a range of techniques
used to achieve this homogenization, and they included “legal exclusions, assimilatory
practices such as forced conversions, as well as more violent strategies such as expulsion and
death”®® and in this, elements of what is now known as physical and non-physical forms of
genocide are evident and one of the societal institutions that were targeted and used as a means

to commit non-physical acts of genocide was the education system.

There existed a shroud of illogical ideology during which “extremists styled their actions as
being inevitable. Even more, they stated that this is what was needed for progress... violent
attacks of ethnic minorities involved such great cognitive and physical rejection of existing
community relations that they usually resulted in widespread criminality such as rape, theft and
mutilation”.>” This was portrayed to be the norm by both the State and Church. Those who
committed or ordered these crimes contributed deeply to the psychological abuse as “a violent
phase was then frequently followed by widespread self-harm and by a ‘culture of lies’ from the
perpetrators, which means that any kind of normality was impossible to restore”.>® This forced

civilians to live or exist in a bizarre world where all sense of normality had become obscured.

When it came to move outside of Europe and into Africa and the Americas for European
Colonisers, the populations of these lands were not accustomed to this warped mentality and
their refusal to accept it was met with brute force and violence. The violence that occurred in
these countries, the loss of life, the loss of culture all occurred without an umbrella name. How
could the horror that occurred be defined? The lack of name meant the severity of the crimes

were not acknowledged to the full extent. This remains true of the crime of genocide today, the
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reluctance of the international legal community to elaborate on the definition has meant that
victims and survivors of cultural genocide have received little or no recognition of their
experiences. A fitting example of this is the Canadian Residential School System which was
consider by the Truth and Reconciliation Commission of Canada as an act of cultural
genocide.®® The crime holds no legitimacy in international law even though supported by the
existence of an education system which was in operation deliberately attempted to erase

Indigenous culture and destroy the group’s cultural survival.

3.4.4 The ‘G’ Word

The term genocide remains a taboo word in many states, the phrase elicits images of
unimaginable crimes and horror. Where did this term that yields so much power come from?
It is widely known and accepted that the term ‘genocide’ was coined first by Raphael Lemkin,
a lawyer of Polish-Jewish descent who having suffered growing up in anti-Semitic Poland,
termed the crime based of the Armenian experience at the hands of the Ottoman Turks. For
Lemkin, the acceptance and classification of the crime of genocide was his life’s goal, once he
began the journey of seeking international acknowledgment and acceptance of the crime. Earl
has commented that Lemkin’s passion regarding this cause was so intense that he (Lemkin)
“spent the latter part of his life and all of his money campaigning to introduce the world to the
term of genocide and then have it adopted by the international legal community as a crime”.%°
Legal scholars and theorists have dissected and reassembled this term and its definition over

the last century and the understanding of the crime continues to evolve. Lemkin classified

genocide into two different phases, he stated

“Genocide has two phases: one, destruction of the national pattern of the oppressed
group; the other the imposition of the national pattern of the oppressor. This imposition,

% TRC Report Note 43
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in turn, may be made upon the oppressed population, which is allowed to remain, or

upon the territory alone, after removal of the population and the colonization of the area
2 61

by the oppressor’s own nationals”.
Rubenstein in his writing on the concept of genocide has built further on the work of Chalk and
Joassohn in relation to the application of the term to different contexts of the crime itself
claiming “most typologies of genocide focus on the varieties of mass murder. Chalk and
Jonassohn see four different types of genocide which they classify according to their motive 1.
To eliminate real or potential threat. 2. To spread terror among real or potential victims 3. To

acquire economic wealth; and 4. To implement a belief, a theory or an ideology”.%?

To apply the Chalk and Jonassohn approach to definitions of genocide, the crime can apply to
many more instances rather than simply mass killing or physical destruction of a group. The
difference appears to lie in the intent or motive behind these acts of genocide. The violence
that was bestowed upon the Maya population in Guatemala during the civil war was born from
the governments belief that they were eliminating both real and potential threat of the rebels
gaining Mayan support.®® The instances of the forced removal of Indigenous children in Canada
and their placement with residential schools was born from the want and desire of the church
and government to implement their perceived “superior” beliefs and ideologies. The barbarity
that was suffered by Amerindians in the Putumayo region of the Amazon (violence and cruelty
that is beyond unfathomable) was born out of coloniser’s desires to acquire economic wealth
from the rubber being mined in the region paired with the insatiable need to spread terror among
actual and potential victims.®* As relevant as scholarly input and theory is to the understanding

of the crime of genocide, the real weight of the definition of the crime lies solely in the hands
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of the institutions charged with its prevention and for imposing punishment for those found

guilty of the crime.

With the term genocide it is important to note that there are two components to the word. There
is the naming of the crime of genocide by Raphael Lemkin and then the definition of the crime
of genocide as understood by the United Nations in their drafting and adoption of the 1948 UN
Convention on the Prevention and Punishment of Genocide.®® This has been argued extensively
in legal scholarship and remains a contentious issue to this day. In his own eyes “Lemkin was
determined to stage an intellectual and activist intervention in what he at first called ‘barbarity’
and ‘vandalism’”.%® The former referred to “the premeditated destruction of national, racial,
religious and social collectivities,” while the latter he described as the “destruction of works of
art and culture, being an expression of the particular genius of these collectivities”.®” This
acknowledges the possibility of an entire group ceasing to exist without any physical loss of
life rather complete annihilation of their cultural lives and identity. To echo the sentiment of
Adam Jones in his writing on genocide “[i]n genocide scholarship, harder positions are guided
by concerns that “genocide” will be rendered banal or meaningless by careless use... softer
positions reflect concerns that excessively rigid framings (for example, a focus on the total
physical extermination of a group) rule out too many actions that, logically and morally,

demand to be included”.®®

3.4.5 Significance of the Term for Victims and Survivors of the Crime

There is no doubt that there exists an unquestionable bond between Indigenous Peoples the

world over and their land and culture. Their identities and existence are defined by their cultural

8 UNGA, ‘Prevention and Punishment of The Crime of Genocide, (adopted 9 December 1948, entered into
force 12 January 1951) 78 UNTS 277 A/RES/260
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heritage and identity, and these are special bonds that indeed make the group who they are.
MacDonald and Hudson reflect on attacks on cultural identity and has argued that “[c]ultural
genocide is more accurate than “forcible assimilation,” because groups with clearly defined
identities were targeted as groups, rather than as individuals”.®® It is reasonable to conclude
that an attack of the cultural lives of any group is an attack on the group itself. In a hearing
before the sub commission of the Western Hemisphere an Indigenous man from Brazil made
one simple statement that embodies this special connection he claimed, in the case of
Indigenous Peoples “culture is life for us”’® thus allowing for an understanding that an attack
on culture is an attack on life in many Indigenous communities. While there is a limitation of
the definition of genocide within international law, “Indigenous groups continue to face
systemic, widespread threats to their fundamental human rights to culture. These identity
groups are increasingly conceptualizing such rights violations as cultural genocide”.” This
would suggest that even if some or all members of a group remained alive, attacks on their
cultural lives and existence were just as brutal. This is a sentiment which is echoed by Kress,
who reiterates the importance of and significance of cultural identity to any group and how it
is a defining feature further arguing that “the primary goal of the international rule against
genocide (is) to protect the existence of certain groups in light of their contributions to world
civilization, a campaign leading to the dissolution of the group as a social entity is directly
relevant to that goal”.”? The term genocide holds an important meaning especially for those
who suffered the crime but also it displays a particular view of a state to the international

community. Why is the word so significant and so important for the survivors and communities
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affected? It is not simply due to the acts being a crime, it represents the severity of the abuses
that were inflicted upon them, their families, their wider communities and their ancestors. It is
an acknowledgement by an official body that something awful occurred. More importantly for
the survivors of these historic abuses “cultural genocide is above all a song of bereavement, a
metaphor for mourning, rebuilding a shattered self-conception through the power of words. It
is for us to hear those words, heal those wounds, and to reclaim our shared humanity”.”
Furthermore, it demonstrates the connection between inappropriate education systems and how

they could be used to deny the right to self-determination of Indigenous Peoples through

indoctrination and forced assimilation.

3.4.6 The Law and Legal Frameworks

Genocide gained special significance as a specific crime in 1948, when the UN GA adopted
the Genocide Convention.”* This meant the crime was no longer deemed to be to be a part of
the ‘crimes against humanity’ family and now stood out on its own as a heinous crime. The
law surrounding the prevention, prosecution and punishment for the crime of genocide has
remained relatively unchanged since the adoption of the Genocide Convention in 1948.”° As
Cassese has pointed out “one should not be unmindful of the flaws of the Convention... (1)
The definition of genocide does not embrace the extermination of a group on political grounds,
nor cultural genocide”.”® Cassese has also pointed out the numerous merits of the convention
and not solely its pitfalls, for him the advantages included the fact that “[it] (a) sets out a careful
definition of the crime (b) it punishes other acts connected with genocide (conspiracy,

complicity, etc.); (c) it prohibits genocide regardless of whether it is perpetrated in time of war

8 P Akhavan, “Cultural Genocide: Legal Label or Mourning Metaphor?” (2016) 62(1) McGill Law Journal. pp.
243-70.
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or peace; (d) it considers genocide both a crime involving the criminal responsibility of the
perpetrator and (and other participants), an international delinquency entailing the
responsibility of the State whose authorities engage in, or otherwise participate in the

commission of genocide”.”’

To highlight how new the term itself is one need look no further than the Nuremburg trials,
which were created to combat one of the most well documented genocides in history. The
Nuremburg trials were the first of their kind to be established, trials held before an international
military tribunal, however, they too had their merits and flaws.”® Genocide was a term used in
the trials at Nuremburg and Lemkin’s work was referred to but the crime was not charged and
“[u]nlike any of the other Nuremburg trials, the SS-Einstatzgruppen was the first and arguably
only war crimes trial to deal exclusively with individuals whose sole job was their participation
in the genocidal murder of Jews, making it significant in the history and prosecution of

genocide in international law”."

One of the major flaws within the Genocide Convention, as referenced by Cassese, is the lack
of recognition of the crime of cultural genocide.?’ The term is a divisive issue among the
international community and among victims and survivors of physical genocides. However,
does this allow for abuses that befell thousands of people as a result of cultural genocide to
remain unrecognized? Considering that “while genocide has come to mean the intentional
physical destruction of the group, in whole or in part, Lemkin’s definition as articulated in Axis

» 81

Rule was much more descriptive and nuanced than the UN’s 1948 convention formulation”.

In the next section the concept of cultural genocide will be briefly explored.
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3.5 Cultural Genocide

3.5.1 Lemkin’s Understanding

To begin to form an understanding or perhaps, appreciation of why the term Cultural Genocide
is of importance for victims and survivors of such crimes, it is necessary to delve into the
meaning of genocide as it is currently understood by the international legal community.
Drawing upon the work of Nersessian, in this section “culture refers to the wider institutions
that are central to group identity. These include (but are not limited to) language, religious
practices and objects, traditional practices and ways, and forms of expression”.8? It is also true
that many Indigenous Peoples across the globe “markers of culture also include territory,
modes of governance, and relationships to the natural environment, including plants and
wildlife” 8 Many of the world’s Indigenous groups have lifestyles very different to mainstream
populations, and their customs and traditions are what unite and hold these communities
together and bestows an important sense of identity for the members of these groups, which
has been passed down through countless generations. This would reflect Lemkin’s original

understanding of the crime of genocide as according to Lemkin, genocide

“does not necessarily mean the immediate destruction of a group, rather it first involves
different actions aimed at the destruction of essential foundations of the lives of national
groups, the objection of which would be the disintegration of the political and social
institutions, of culture, of language, national feelings, religion and the economic
existence of national groups and the destruction of personal security, liberty, health,

dignity and even the lives of individuals belonging to such groups”.84

Lemkin himself recognized the differing forms of genocide and “believed that a loss of any

one society and culture through genocide is a loss to all humanity”.%
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3.5.2 Evolution of the Crime

Genocide is not confined to the past. Instances of cultural genocide continue to occur on a
regular basis, especially in relation to Indigenous Peoples of the world. There are massive
concerns regarding forced or coerced assimilation of Indigenous children through education
and this is still happening in many parts of the world today. Arguments for both the recognition
and non-recognition of the crime of cultural genocide are understandable. On the one hand,
survivors of physical forms of genocide do not want the definition of the crime to be diluted
by the fact that it can now refer to non-physical acts as it may be perceived as portraying what
happened themselves as less severe.?® Do they too not deserve recognition and
acknowledgement? Considering the attacks on the cultural identity of Indigenous children
through oppressive education systems an act of cultural genocide, the lack of recognition has
left deep scars on the victims, survivors and extended communities of those who were forced

to attend the schools.

3.5.3 What does Cultural Genocide mean?

The issue, as it stands, is the fact that there is no international agreement as to what exactly
constitutes as cultural genocide. The Convention on the Prevention and Punishment of the
Crime of Genocide 1948%" restricts the definition of genocide to violence committed “with
intent to destroy, in whole or in part, a national, ethnical, racial or religious group”.28 Kingston
argues that “[m]any advocates of Indigenous rights argue that this narrow approach fails to
acknowledge the full impacts of cultural destruction, and that there is insufficient international

discussion of the particular cultural threats to the world's Indigenous minorities”.8® This desire
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to create an international acceptance of the crime has been championed by those most directly
affected by the atrocity that is cultural genocide. In recent years, there has been a transition of
many of these Indigenous Communities the world over from vulnerable peoples in need of
protection to self-actualizing groups who rely on the instruments of international law to ensure
their survival. In writing on the subject, MacDonald and Hudson define cultural genocide as
“the purposeful weakening and ultimate destruction of cultural values and practices of feared
out-groups”.*° However if this definition is applied to the current understanding of the
definition of the crime of genocide, could there be an opportunity to develop the international

understanding and legal ramifications of the crime?

Indeed, there are numerous articles in international human rights instruments that recognize the
importance of cultural heritage and identity for all the world’s peoples. The UDHR recognizes
that “everyone has the right freely to participate in the cultural life of the community, to enjoy
the arts and to share in scientific advancement and its benefits”.%* An example of some of the
notable rights to enjoy one’s cultural life are as follows; The ICESCR refers to the right of
everyone to take part in cultural life, to enjoy the benefits of scientific progress, and to benefit
from the protections of scientific, literary, or artistic works.%? The United Nations Educational,
Scientific and Cultural Organization's®® Declaration on Cultural Diversity outlines the benefits
of cultural diversity for international development and asserts that human rights standards
protect the right to culture. The declaration maintains that “is an ethical imperative, inseparable
from respect for human dignity”.%* The recognition and respect for cultural life, heritage and

values are of obvious importance, so much so, that they are included in these international legal
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instruments, it is also valid to note that these rights are not limited to third generation rights or
group rights, these are also included in first and second generational rights instruments further
highlighting their importance and significance for, and to, human life. It would be no less valid
to consider an attack on an individual or groups cultural life just as deadly as an attack on their
physical life. Kristin Hon has given claim that cultural genocide is just as destructive as
physical or biological genocide, perhaps with less bloodshed but alluded to the obliteration of
a group identity through the process describing it as “nothing more or less than the total
destruction of a culture so as to obliterate the identity of a people”.®® Here lies the argument
that has divided legal professional and scholars the world over, if the entire cultural heritage,
identity and lineage of any given group is annihilated, and forced assimilation into mainstream
society occurs, the group, as a cultural entity, separate from the mainstream population ceases
to exist, and if this cessation occurred at the hands of a state who, for example, intended to

eliminate this cultural group through assimilation, the group, whole or in part ceases to exist.

3.5.4 The Meaning of Genocide to Victims and Survivors

There is no doubt that there exists an unquestionable bond between Indigenous Peoples the
world over and their land and culture. Their very existence is defined by their cultural heritage
and identity, and these are special bonds that indeed make the group who they are. Davidson
has argued that “[c]ultural genocide is more accurate than “forcible assimilation,” because
groups with clearly defined identities were targeted as groups, rather than as individuals”.% It

is reasonable to conclude that an attack of the cultural lives of any group is an attack on the

group itself.

3.5.5 Lack of International Agreement
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There remains the issue of a complete lack of prosecution for such crimes at present because
there is a lack of international legal and political will to tie down a definition of the term. To
apply a definition to the crime, the words used to describe genocide by the General Assembly
in 1946 in Resolution 96 must be taken into consideration. It is entirely reasonable to suggest
that cultural genocide was understood within the definition as “[g]enocide is the denial of the
right of existence of entire human groups”.®’ Thus, meaning if a group’s culture and society is
attacked and they are forcibly removed from their lands, homes and families it would be
consistent with the understanding of genocide, as the General Assembly understood it, a group
who have their entire way of life upended and destroyed. It is also important to note that
Indigenous peoples, not always however, usually occupy lands that are vast and rich in natural
resources, for which there has been long term and systematic maltreatment at the hands of
colonizing powers. This adds to the lack of political will to apply an agreed definition of the
crime. Taking this into account, it does not omit the possibility of interpreting some of the
international human rights instruments as including provisions to protect against cultural

genocide.

3.5.5 Interpreting the Genocide Convention

The original draft of the Genocide Convention in 1947 included a very clear component for
cultural genocide. This is unsurprising as this was drafted by Lemkin, who included cultural
genocide in his own understanding of the crime of genocide. Under article three of the draft
convention, the following five cases of cultural genocide were included in the UN definition

of the crime of genocide which are:

(a) The forcible transfer of children to another human group; or

(b) The forced and systematic exile of individuals representing the culture of a group; or

9 UNGA Resolution on the Crime of Genocide (11 December 1946) A/RES/96
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(c) The prohibition of the use of the national language even in private intercourse; or
(d) The systematic destruction of books printed in the national language or of religious
works or prohibition of new publications; or
(e) The systematic destruction of historical or religious monuments or their diversion to
alien uses, destruction or dispersion of documents and objects of historical, artistic, or
religious value and of objects used in religious worship.%
Of the above listed instances relating to aspects which would be deemed Cultural Genocide,
only sub article A was voted through the General Assembly for inclusion in the final
convention. Similar to the views held by MacDonald and Hudson in their writings on cultural
genocide of Indigenous Peoples, there is a very valid reason why the remaining four articles
were not included in the final wording of the convention and that being that they “would have
applied to Aboriginal people”.®® MacDonald and Hudson’s arguments for the necessity of the
inclusion of cultural genocide within the Genocide Convention are mirrored by many others in
the field, many of whom has been calling for this extension of definition for over forty years
“[i]n 1973, Davis and Zannis called for a wider definition to include not just “mass homicide”
but cultural destruction, characterized by warping and mutilating the lives of groups of
people”.2%’ This has not been a once-off call for change, the momentum behind the expansion
on the definition of genocide within the 1948 convention has been called for more and more
over previous years “Chrisjohn and Young in 1997, as well as Neu and Therrien in 2003, see
the differences between “genocide” and “cultural genocide” as semantic rather than
substantive, arguing instead for the original 1947 draft to be considered as the real standard by

which genocide should be judged”.’®® Again, this recognition and inclusion in the Genocide

% The Genocide Convention - Secretariat (1947) And Ad Hoc Committee( 1948) Drafts - - Prevent Genocide
International’ (Preventgenocide.org, 1947) <http://www.preventgenocide.org/law/convention/drafts> Last
Accessed 10 December 2019

% MacDonald and Hudson Note 69
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Convention would mean that never again can a system of education, a system designed for
empowerment and an enhancer of rights, be used to deny rights to those who are most

vulnerable.

3.6 Can we leqislate for Cultural Genocide?

If the above is taken into consideration, the question that remains at the forefront is, could it be
time for the international community to reconsider the original definitions included in the draft
Genocide Convention? If the growing international recognition of the importance of cultural
preservation is taken into account, it would seem like the inclusion of cultural genocide, might

be welcomed. Chin has written about this exact inclusion and the logic behind it and stated that

“[t]he reason why cultural destruction has been declared a war crime is because of its
overlap with genocide, in that it is an attack on a specific group of human beings defined
by their religion or ethnicity with the intention of erasing their culture. The devastation
of precious artefacts or religious and historical monuments is significant because of the
role these objects occupy in a specific community’s collective identity. It is a crime

against humanity and an attack on human dignity, not merely an attack on physical
s 102

things”.
For this recognition to be cemented further recognition of past abuses and injustices need to
formally acknowledged and firm measures for the prevention of any similar occurrences to be
put in place. The lack of motivation behind this, to reiterate Kingston’s belief on the subject, is
that “[c]ulture is often viewed as a residual category of human rights that has not been credited
with much importance within the international community, and the full implications of cultural
rights as human rights requires further exploration”.1 For the crime of cultural genocide to be

prevented in the future, jurisdiction needs to be given to international courts. That being said,

a new feature in the Rome Statute of the International Criminal Court!%* offers the potential to

102 K Chin, ‘Cultural Destruction: A Crime Against Humanity’ (2016) accessed at
<http://lwww.brownpoliticalreview.org/2016/10/cultural-destruction-crime-humanity/> Last Accessed 06
December 2018

103 Kingston Note 71

104 Referred to hereafter as ICC
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“inject a cultural perspective into the proceedings”.'® Although the crime is not specifically
mentioned within the Rome Statute, there does exist a provision which allows for victim
participation in a legal capacity for the duration of the investigation and trial. Kingston writes
of the hope this provision provides for the field of international law and the recognition of the
importance of the cultural lives and survival of the world’s peoples. This echoes the sentiment
of Hon who believes that the inclusion “was justified by the belief that victims are in a prime
position to help the ICC achieve its truth-finding goals, and that their participation ensures that
the ICC will address their needs for both accountability and justice.!® Hon believes that
cultural genocide should be internationally recognized, and further to that, that prosecutors
within the International Criminal Court and other legal representatives of the victims and
survivors of cases of cultural genocide “should pay special attention to the impacts of a more

“culturally nuanced” approach to the prosecution of genocide”.1%’

It is incredible to believe that there exists so many forms of opposition to the definition of the
crime at an international level. It is blatantly clear that “[c]ultural genocide is a “unique wrong”
that warrants independent recognition by the international community and should not be
limited to a subsidiary role in cases of physical genocide”.1%® The lack of flexibility within
international human rights jurisprudence to address the issue causes grave concern, especially
when paired with the “narrow legal definitions of genocide fail to address the intentional and
systematic eradication of a group's cultural existence”.2%® Hon is of the belief that pressing for
the inclusion of “the cultural background of a conflict and a mechanism for addressing cultural

harms, the ICC could provide a new avenue for addressing the issue of cultural genocide”.*1
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If this were to come to fruition, it would enhance the protection of cultural rights of Indigenous
Peoples around the world. In terms of appropriate and effective educational provision, it would
mean that assimilative approaches would be protected against, and the system of education can

be an empowerment mechanism.

The international legal community has displayed some positive change in the face of
prosecuting attacks of the cultural lives of a group. In describing the events that led to the arrest
and charges against al-Mhadi, Hon affirms “the world must not forget that these are attacks on
a people. The obliteration of artefacts and temples are only as significant as their physical,
psychological, and human effects, and a symbolic victory is not true restoration... [w]ars may
look like they are being fought in culture and ideology but repairing artefacts without
addressing human losses is merely catching little fish and declaring grand victories in
restorative justice”.!!! This change is essential for the recognition of the crime of cultural

genocide and for the process of healing for victims and survivors of the crime.

3.7 Indigenous Survivance

To overcome oppression people must identify its causes and create a situation with fuller
humanity, without resorting to oppressive tactics. This activity involves “praxis, reflection and
critical dialogue about causes of dehumanization coupled with social action to change these
structural inequalities”.!'? Indigenous Peoples have not been merely passive recipients of
historical traumas, but rather have been “resisting oppression and demonstrating “survivance”
and resilience throughout history”.!'® What is meant by this term of survivance is the ingenuity
[IIndigenous [P]eoples have continuously demonstrated despite the adversity imposed by

colonization, such as a commitment to their homeland, strength of spirit and humour.*

1 |bid

112 p Freire, Pedagogy of the Oppressed (New York: Continuum, 2000) P. 35
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114 G Vizenor, Survivance: Narratives of native presence. (Nebraska: University of Nebraska Press, 2008) p. 56

99



However, this self survivance alone is not enough. State support and international recognition
of the long-standing dangers of historically oppressed peoples face must be acknowledged and
the often-on-going marginalisation of said groups can only be counteracted when working in
an empowered and proactive system of reconciliation, echoed by Kuokkanen who re-affirms
that “the strength of survivance is that it is not merely a response or reaction but rather a
proactive stance: a willingness to take a stand, by drawing upon one’s culture and tradition”.*'®
To mirror Kingston’s sentiment previously, it is fitting to conclude this section with a plea to

the international legal community to take note of the irreparable damage and threats caused by

cultural genocide.

“Although the distinct recognition of cultural genocide—either via a separate
international treaty or through the amendment of existing frameworks such as the
UDHR—does not currently have widespread political support within the international

community, it should nevertheless remain a goal that is actively, perhaps incrementally,
5 116

pursued by human rights advocates”.
Within the context of Indigenous Peoples’ survival, while Indigenous Groups have, in many
parts, transformed from positions of intense vulnerability at the mercy of that States in which
they reside, to self-actualising and resilient groups demanding recognition and rights. Burnette
and Figley note that “the continued resilience of Indigenous Peoples’ survivance,
transcendence, and coping are remarkable, representing distinct forms of connectedness,
meaning and spirituality, and holistic conceptualizations of wellness and harmony with the
environment that provide lessons for non-Indigenous People*!” which is testament to the will
for survival, both physical and cultural. This will be explored further in Chapter Seven which
will discuss the ways in which Indigenous children in Canadian residential schools attempted

to uphold their cultural identity and integrity while suffering under an oppressive education

system.

115 Kuokkanen Note 28
116 Kingston Note 71
117 Burnette and Figley Note 12, See also Vizenor Note 130
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3.8 Conclusion

As this chapter has discussed, oppressive acts have been used throughout history to further
marginalize already vulnerable groups. Oppressive educational systems provided to and for
Indigenous children can result in harmful effects. What can be deduced from this is that an
adequate or appropriate education system can further enhance and facilitate the right to self-
determination in the context of Indigenous peoples this eliminates or rather reduces the
likelihoods of oppressive educational policies being implemented today however as chapter
eight will highlight, there are there are some situations where these forms of educational
policies can be still witnessed today. However, what this chapter has demonstrated is the
connection between oppression through educational systems and the way in which this can lead

to more sinister occurrences for example, cultural genocide.

The lasting impact of oppressive acts on marginalized groups will be discussed in greater detail
in Chapter seven regarding the Canadian residential school systems. Which is a prime example
of how an educational system can be an engine for cultural genocide. While the concept of
cultural genocide is still not fully acknowledged or accepted within the remit of international
law the reality of its occurrence must be acknowledged and systems of education must be
viewed as having the potential to facilitate this crime if not implemented appropriately. What
needs to be acknowledged and protected most is the fact that the right to education is an
empowerment right this has been mentioned previously but worth mentioning again because
when this right is attacked at its foundations is when the right to self-determination is denied

and violated in many ways.
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Chapter 4

Education in International Law

4.1 Introduction

This chapter examines the role of international human rights law frameworks in relation to the
right to education. This involves an assessment of both the purpose and protection of the right
to education within the international human rights regime to establish the importance of this
right and to further the understanding of the connection between the right to education and the
right to self-determination. This is essential as this examination of the international frameworks
will highlight the weakness that exists between international law and national implementation
of these laws. This weakness is what has previously allowed inappropriate education systems
exist and continue to exist in some States, French Guiana for example. Before discussing the
States that will be used for the case studies, this chapter will first identify and analyse the
international legal frameworks which seek to protect and promote the right to education. The
aim of this chapter is not to critique international human rights law, rather acknowledge its
shortcomings and identify how it can be used to enhance rights and acknowledge that even if
States live up to their international obligations (de jure), the de facto situation can lead to the
denial of the right to self-determination of Indigenous Peoples via educational policies.
International human rights law can of course help to promote and protect the educational needs

of Indigenous Children; however, the shortcomings must be acknowledged.

The right to education is enshrined in numerous international, regional, and national pieces of
legislation,! but, what does the right to education entail, how is it protected and monitored to

ensure equity? First and foremost, the right to education is an empowerment right, a right,

D'International Law' (Right to Education Initiative, 2018) <https://www.right-to-
education.org/page/international-law> Last Accessed 12 August 2020
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through which, all other rights can be realised.? The human right to education is a fundamental,
but limited, right under international human rights law and multiple treaties address the right
to education cementing it as a “powerful tool by which economically and socially marginalized
adults and children can lift themselves out of poverty and participate fully as citizens.”® This
chapter will assess how education should lay the groundwork for self-realisation and effective
participation in society. This will focus on how education must be aimed toward “the full
development of the human personality”* thus connecting the provision of the right explicitly to
the right to self-determination. The right to education has been championed amongst some of
the most well-known intergovernmental organisations for example, UNICEF and UNESCO,
but this does not guarantee the right, nor does it enable its longevity. This chapter will layout
the right to education in international human rights law, the obligation that States must provide
education for all peoples and how this form of educational attainment can be to the detriment
of many Indigenous groups around the world. Section two of this chapter analyses the nature
of international human rights law followed by section three which highlights the way in which
education is a fundamental right in international human rights law. Section four of this chapter
discusses the benefits of the right to education and section five explores the relationship
between the right to education and the right to self-determination. This is followed by an
assessment of the protection of the right to education under the UN treaty frameworks in section
six and section seven presents a discussion on how education can enhance social acceptance.
Section eight identifies what are deemed to be violations of the right to education and section
nine investigates the enhancement of the right to education through creating more inclusive

systems using the 4As approach which will be presented here. Section ten analyses further the

2 ‘Right To Education’ (UNESCO) <https://en.unesco.org/themes/right-to-
education#:~:text=Education%20in%20itself%20is%20an,0f%200pportunity%20and%20universal%20access>
Last Accessed 26 April 2021

% Ibid

4 See Universal Declaration of Human Rights, art. 26(2); International Covenant on Economic, Social and
Cultural Rights, art. 13(1).
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obligations of States in the provision of education and section eleven offers context on the
current situation regarding global Education and this chapter concludes with a discussion on
the nature of the right to education and questions the applicability of these issues in relation to

the specific experience of Indigenous Peoples.

4.2 The Nature of International Human Rights Law

It must be acknowledged that, inevitably, there arises a “tension between the substance of
human rights, and the form they take internationally”.> This means that the international
frameworks set out a standard and it is the duty of States to implement this standard at a national
level. One such tension is the inconsistences among States regarding the implementation of

international laws at a national level.

The international human rights movement was made undoubtedly stronger with the drafting
and eventual adoption of the United Nations General Assembly adopted of the Universal
Declaration of Human Rights (UDHR) on 10 December 1948.° Drafted as ‘a common standard
of achievement for all peoples and nations', the Declaration for the first time in human history
spelled out basic civil, political, economic, social and cultural rights that all human beings
should enjoy.” It has, over time, become widely accepted as the fundamental norms of human
rights that everyone should respect and protect. The UDHR, together with the ICCPR, ICESCR
form the so - called International Bill of Human Rights.® Since 1948, a series of international
human rights treaties and other instruments have conferred legal form on inherent human rights

and developed the body of international human rights frameworks as it is currently understood.®

S Frederic Megret, 'The Nature of International Human Rights Obligations' in: Daniel Moeckli, Sandesh
Sivakumaran, Sangeeta Shah, and David Harris (eds.), International Human Rights Law, (Oxford: Oxford
University Press, 2010) p.2

& Universal Declaratio