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PREFACE

This thesis contains references from sources in both English and German. Where
titles or quotations from German texts are given in English, the translation is my
own unless otherwise indicated. | have also quoted from existing translations of
Reinach’ s works where it is possible and appropriate to do so.

The thesis also contains quotations of passages from the works transated
in the appendices. These are referenced to the relevant page and paragraph of the
source text in volume | of Reinach’'s Samtliche Werke (S.W.). These page
numbers are reproduced in line with the text of the trandations in the appendix
indicated.

Some passages quoted from the Samtliche Werke contain notes inserted
by the editors. Likewise, some quotations from existing translations contain notes
inserted by the trandator. For clarity, these notes have been left in the original
square brackets, i.e. [], while my own editorial notes are indicated with braces,
i.e. {}. Itaic text in quotations from appendices (I1) and (V) does not indicate
emphasis, but instead distinguishes between the transcripts used to reconstruct
the texts in Samtliche Werke. The precise meanings of these typefaces and other

formatting details in the translations can be found in appendix (1).
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SW.

Grundbegriffe

Uberlegung

Grundziige

Grundlagen

ABBREVIATIONS

Samtliche Werke, a collection of Reinach’s published and
posthumous works edited by Barry Smith and Karl Schuhmann
that appeared in 1989. Unless otherwise specified, this refers to

volumel, ‘Die Werke'.

Reinach’s 1906 paper ‘Die Grundbegriffe der Ethik’.

Reinach’s 1912/13 article ‘Die Uberlegung: ihre ethische und

rechtliche Bedeutung'.

‘Grundzige der Ethik’, an extract from Reinach’s 1913 lecture

course ‘Einleitung in die Philosophie’.

Reinach’s 1913 monograph ‘Die apriorischen Grundlagen des

birgerlichen Rechtes'.



INTRODUCTION

Whether there is objective knowledge of valuesis perhaps the

most important [question] in the world.*

From the beginning to the end of Adolf Reinach’s philosophical career, the subject of
ethics was a recurring theme in his thought. Yet, in his lifetime, Reinach never
published a treatise solely on ethics at all; his published discussions of ethical questions
all appeared in works primarily relating to the philosophy of law, and his lengthiest
reflection on ethics formed part of a lecture course that he never prepared for
publication. This does not mean that Reinach’s writing on ethics was minor or
unimportant, but, for many years after his death, his works were scattered and
inaccessible, with some of the most substantial parts surviving only as transcripts
recorded by Reinach’s students during his lectures. Today, although Reinach’s extant
comments on ethics exist together in a published form, they are far from the most
famous part of his body of work and are in fact somewhat overlooked.

My thesis is that Reinach made significant contributions in his writings to early
phenomenological ethics. ‘Early phenomenological ethics' here refersto a philosophical
tradition of ethics that prevailed among the realist phenomenologists of the Munich and
Gottingen circles in the early twentieth century, and one that is still relevant today. In
the chapters that follow, we will explore the nature of Reinach’s contributions in this
field. Although Reinach was a pioneer in phenomenological value-theory, a common

theme in early phenomenological approaches to ethics, his work goes much further, as

! Adolf Rei nach, Samtliche Werke, ed. by Karl Schuhmann and Barry Smith (Munich: Philosophia
Verlag, 1989), vol. 1, p. 505, paragraph 1; trandated in Appendix (1V) to thisthesis.
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Reinach attempts to address a wide range of problems. In doing so, he identifies three
separate concepts in ethics: the concept of moral values (sittliche Werte), the concept of
moral rightness (sittliche Rechtheit) and the concept of goods (Giter). Each of these
concepts is apportioned its own ethical sphere, and each is capable of accounting for
guestions in ethics that the others cannot. In this way he reconciles non-formal values
with formal duties, and these in turn with the hierarchical concerns of the good human
life. He also explores contrasting ethical assessments, the nature of willing and
motivation, the problem of freedom, and the boundaries between ethics and the
philosophy of law. We will also show that Reinach’s work had a traceable influence in
the development of phenomenological ethics by Dietrich von Hildebrand and Edith
Stein, and that he at least anticipated (if not influenced) some of the ideas put forward
by the most famous phenomenological ethicist of his lifetime, Max Scheler.

Yet, to borrow a distinction used by Reinach, there is a difference between the
goal of an undertaking, that which one sets out to do, and the purpose for which one
pursues that goal. While my goa with this thesis is to show Adolf Reinach's
contribution to the field of early phenomenological ethics, the purpose of doing so is a
little broader: to make Reinach’s work on ethics more accessible for future study. It isin
light of this purpose, as well asin support of our interpretation of the relevant texts, that
an appendix is included with this thesis containing translations of three pieces of writing
by Reinach, which — as we will see in chapter one — are directly relevant to the

present investigation.



SECTION ONE

REINACH'S LIFE AND LEGACY

As far back as our knowledge of his life goes,? Adolf Reinach was a man of diverse
interests. The oldest of three siblings,® he was born in Mainz in 1883, though his name
is much more closely associated with Munich (where he carried out his undergraduate
studies) and Géttingen. He belonged to ‘a distinguished Jewish family ranking side by
side with the patricians of Mainz’;* his father Wilhelm was a factory owner.” He first
came into contact with the world of philosophy through reading the works of Plato at
grammar school, and developed an immediate attachment to the discipline that was to
become the focus of his career; but this was no foregone conclusion. In hisfirst year and
a half at the University of Munich in 1901, ‘he attended courses in a range of subjects,
including political economy, art history and law’.® The law, his brother Heinrich’'s
chosen profession, was Reinach’s other great passion, and remained a theme intertwined
with his philosophy for the rest of his life. He also possessed a strong early interest in
psychology, which likewise informed his choices of subject matter within philosophy
and ultimately his move towards phenomenology.

Reinach’s philosophical studies began in Munich under Theodor Lipps. He

joined the Akademische Verein fir Psychologie (Academic Society for Psychology), a

Karl Schuhmann and Barry Smith, writing in 1987, commented on a general lack of biographical
work on Reinach: ‘The few existing published biographies of Reinach are, if not unreliable
(Oesterreicher 1952), then at best very succinct (Avé-Lallemant 1975, 172-74, Crosby 1983, XI-X)'.
Schuhmann and Smith, ‘Adolf Reinach: An Intellectual Biography’, in Kevin Mulligan, ed., Speech
Act and Sachverhalt: Reinach and the Foundations of Realist Phenomenology (Boston: Martinus
Nijhoff, 1987), p. 1. Schuhmann and Smith later added another introduction to Reinach’s life, in
German, to the second volume of the SW.

Reinach’s younger brother Heinrich took up a legal career. He later served as Adolf’'s commanding
officer during the First World War. Their sister, Pauline, entered a Benedictine convent in Belgium in
1924, wherein she remained until her death in 1977. See, Schuhmann and Smith, * Adolf Reinach: An
Intellectual Biography’, p. 2.

4 John M. Oesterreicher, Walls are Crumbling: Seven Jewish Philosophers Discover Christ (New York:
Devin-Adair, 1952), p. 101.

Schuhmann and Smith, ‘ Adolf Reinach: An Intellectual Biography', p. 2.

Ibid., p. 3.



weekly discussion group for Lipps's students to discuss psychology and philosophy,’
coming into contact with several other philosophers who would later join the
phenomenological movement, most notably Johannes Daubert. At this early stage,
Reinach reached the conclusion that he *‘lack[ed] true sympathy and enthusiasm for the
subject-matter’ of psychology.® At this point, it seems that Reinach’s interest in the law
took precedence over his other pursuits.

In 1904, at age 20, Reinach earned his doctorate in philosophy under Lipps.® By
the end of that year, he had read Husserl's Logische Untersuchungen twice over.
Though many found the work difficult to understand, the ideas presented within it
appear to have struck a chord with Reinach, and the experience convinced him to alter
his plans for future study.'® The next year, he joined several other Munich philosophers
in their ‘invasion’ of Géttingen.™* His initial stay was enjoyable but short-lived; though
he wanted to continue to study under Husserl, with whom he had aready founded a
personal friendship, he felt it necessary to first complete his degree in the law. He
returned to the University of Munich for two semesters, before moving on to Tibingen
in the winter of 1906. It was here that he first met Anna Stettenheimer, a physicist from
Stuttgart studying for her doctorate, who would later become his wife.

In 1909, with his legal studies behind him, Reinach completed a philosophical

work entitled *Wesen und Systematik des Urteils' (‘ The Nature and Systematic Theory

Schuhmann and Smith, Einleitung: Adolf Reinach, SW., p. 613.

Schuhmann and Smith, ‘ Adolf Reinach: An Intellectual Biography’, p. 4.

His doctoral thesis, Uber den Ursachenbegriff im geltenden Strafrecht (On the Concept of Cause in
the Present Criminal Law), was published posthumously.

Husserl later wrote that ‘Reinach belonged to the very first philosophers who fully understood the
distinct character of the new phenomenological method’ (Husserl, in ‘Reinach as a Philosophical
Personality’, ed. by John F. Croshy, Aletheia 3 (1983), p. xi).

Three other students from Munich, including Johannes Daubert, made this move around the same time
as Reinach; Moritz Geiger, Theodor Conrad, Dietrich von Hildebrand and Hedwig Conrad-Martius
followed in later years. (Herbert Spiegelberg, The Phenomenological Movement: A Historical
Introduction, 3rd edn (The Hague: Martinus Nijhoff, 1982), p. 169)

10

11
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of Judgement’)* for a competition in Munich. When the competition was cancelled,
Reinach began investigating the possibility of submitting it as a habilitation thesis.
Lipps, however, had become ill and was not able to participate in this process. As a
result, Reinach returned to Gottingen to attempt habilitation there, submitting ‘Wesen
und Systematik des Urteils' as his thesis. His application was accepted and in June of
that year he completed the additional requirements to be admitted to the position of
Husserl’ s Privatdozent.

By 1913, when Edith Stein arrived in Gottingen, Reinach was already well
established in his new position, being described as ‘Husserl’s right hand’.*® In 1910,
Max Scheler, who was previously acquainted with Husserl and who believed the two
shared an ‘intellectual bond’ that was ‘extraordinarily fruitful’,'* began to make
appearances in Gottingen; ‘he made but little personal contact with Husserl, but all the
more with his students.®> He and Reinach, among others, worked side by side at this
time on Husser!’ s Jahrbuch fur Philosophie und phdnomenol ogische Forschung.

In September 1912, Adolf Reinach and Anna Stettenheimer, now a doctor of
physics, were married. Their life together was, however, to be short. ‘Like ailmost all
German intellectuals of the time, Reinach was carried away by the enthusiasm which
broke out after the declaration of war between Germany and the allied powers.* In
August 1914, mere days after the declaration of war, Reinach volunteered for military
service and was transferred to France in short order. He was assigned to a reserve

artillery regiment, in which he served under the immediate command of his younger

12" For reasons unknown, plans to publish this work did not go ahead, and it was thought for many years

to have been lost altogether (Schuhmann and Smith, ‘Adolf Reinach: An Intellectua Biography’, p.
15). At their time of writing, no surviving copies were known to exist, but a partial text was eventually
recovered and published in the SW.
13 Edith Stein, Lifein a Jewish Family, trans. by Josephine Koeppel (Washington DC: ICS Publications,
1986), p. 247.
o Spiegelberg, The Phenomenological Movement, p. 269.
Ibid.
16 schuhmann and Smith, * Adolf Reinach: An Intellectual Biography’, p. 29.

14
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brother Heinrich. He was decorated for his service, receiving the Iron Cross after a
fierce engagement in 1915. He described the experience of fighting as ‘often terrible’,
and yet regarded his military service as ‘the proudest time of my life'.'” His experiences
catalysed the development of his religious views; in 1915, he wrote to Anna and to von
Hildebrand to tell them about ‘a change to the very roots of [his] being’.'® While at the
front he wrote his only surviving notes on the philosophy of religion. He also became
intrigued by the idea of premonitions and the implications that they would hold for
phenomenology if they could be proven to exist. At the same time, he began to express
doubts in his correspondence that he would live to see the end of the war.*®

While Reinach was on leave in 1916, he and Anna were formally baptised into
the Protestant Church. He returned to the front, and was killed in action on November
16, 1917, aged 34. He was survived by his wife Anna, his brother Heinrich and his
sister Pauline.?

Although he published very little in his lifetime,* Reinach’s lasting legacy was
assured by his role in teaching the students of the Gottingen phenomenological circle.
Roman Ingarden called him ‘the very heart of our collective efforts, the active spirit
opening up new aspects and paths of investigation in a creative attitude which never
rested’.?? VVon Hildebrand wrote that ‘from 1910 on, [Reinach] was my only teacher’,
praising his influence over and above that of Scheler. In her autobiography, Edith Stein
recalls, ‘[t]he hours spent in [Reinach’s] beautiful study were the happiest of all my

time in Gottingen. We [students] were unanimous in the opinion that, when it came to

" 1bid., p. 31.

8 Oesterreicher, Walls are Crumbling, p. 122.

19 gchuhmann and Smith, * Adolf Reinach: An Intellectual Biography’, p. 30.

% Anna Reinach lived on in Germany until 1942, when she was forced to flee the country to avoid being

arrested by the Nazi regime. She returned to Germany in 1950, where she died in 1953.

> A detailed chronology of Reinach’s publications and Nachlass can be found in chapter one.
Ibid., p. 19.

% Taken from an introduction written for (but not published in) the compilation of Reinach’'s
Gesammelte Schriften in 1921. Published in * Reinach as a Philosophical Personality’, trans. by John F.
Croshy, Aletheia 3 (1983), p. XX.

21



method, we learned more here than anywhere else’.** Reinach himself found this work
exhausting, but rewarding.? In Stein’s words, ‘[a]ll these brilliant achievements were
the result of unspeakable care and trouble’.?*® Spiegelberg concludes that ‘it was
[Reinach’s] death in action in 1917 rather than Husserl’s going to Freiburg which cut

short [the promise] of the Géttingen phenomenological circle’.?’

SECTION TWO
ETHICS IN REINACH’S PHILOSOPHY

In chapter one, we will identify the parts of Reinach’s surviving body of works that we
consider to be dealing with ethics, in order to use them as key primary sources.
Naturally, this requires us to make a judgement as to what ‘ethics means, so that these
works can be distinguished from the rest of Reinach’s writings. This does not mean that
Reinach’ s works on subjects that we consider not to belong to ethics are irrelevant; they
provide, rather, important context for our investigation. An understanding of Reinach’s
phenomenological method, the descriptive investigation of ethics, his theory of
judgement and the Sachverhalt and his work on social acts are each necessary to
appreciate Reinach’s work on ethics, but in light of our present focus on ethics we will
not explore these topics at length. As we review Reinach’s primary works in chapter
one, we will note key points for later reference in our discussions.

Reinach subscribed to a form of early, realist phenomenology inspired (in his
case) by the philosophies of Theodor Lipps, Johannes Daubert, Alexander Pféander and
Edmund Husserl. We will discuss early phenomenology in detail in chapter two, but for

the purposes of context it is important to note that al of Reinach’s philosophical

Stein, Lifein a Jewish Family, p. 274.

% Oesterreicher, Walls are Crumbling, p. 101.

Stein, Lifein a Jewish Family, p. 274.

Spiegelberg, The Phenomenological Movement, p. 192.

7



projects, including his ethics, aspire to the description of essences given in experience.
When Reinach sets out to investigate what he sees as the questions of ethics, he is not
aiming to produce a concise and self-contained ethical calculus or a set of imperatives;
his project is to describe the ethical as completely and as faithfully as possible, with
nothing left out for the sake of neatness.

We base our understanding of ethics here broadly on the sense in which Reinach
also used it, to describe a field within philosophy that is concerned with universal, a
priori normative questions (‘What ought | to do?, ‘What ought to be?), and their
answers. Even here, though, our language is ambiguous without clarification. The issue
of trandlating the original German-language terms of Reinach’s philosophy into English
only adds to the difficulties we must overcome.

Reinach does not draw any kind of clear distinction between the meanings of the
words ‘ethics' (Ethik) and ‘morals (Stten), or between ‘ethical’ (ethisch) and ‘moral’
(sittlich). He is consistent in referring to the field or exercise of studying ethics and
morals as ‘ethics,’” and to this field belongs the study of moral values (sittliche Werte).
Although Reinach also sometimes refers to ethical values (ethische Werte) with
apparently the exact same meaning as moral values, it would be accurate to express the
distinction as follows: Reinach is interested in the study of ethics, which is concerned
with the moral. But what Reinach calls the ‘concept of the moral’,® moral value, does
not satisfy all of the questions of ethics. Specifically, it satisfies the question ‘what is
good? but not the question ‘what ought to be? This latter question requires a second
basic concept in ethics, that of moral rightness, to be satisfied. Reinach also refersto a
third basic concept, that of goods (Guter). We will discuss in detail what these three

concepts and their respective spheres (Sphdren) mean in chapter three; for now it is

% SW. p. 335, paragraph 3; Appendix (I1).



sufficient to be clear that as far as Reinach is concerned, they are necessary — and at
least provisionally sufficient — to describe the essence of the ethical, the ‘things
themselves’ of ethics, in the way called for by his phenomenological method.

Reinach associates ethics directly with normative statements, with the concept of
‘ought’ (Sollen). He does not consider psychological egoism and hedonism to be
compatible with ‘ethics in the customary sense’,?® because those theories consider
human action to be necessarily governed by selfish or hedonistic desires; they do not
allow any claims about what ought to be. Ethics, then, is normative by definition.

However, concern with the concept of ought is not exclusive to ethics either.
Lega enactments also take the form ‘ought’ and express norms, prescriptions and
prohibitions for human action; yet Reinach separates the ethical from the legal as
distinct areas of investigation.* Ethics, then, is more specifically concerned with oughts
that are absolute or universal, deriving from formal moral laws and their relationship to
non-formal values. Ethical norms are a priori and categorical, while legal norms are a
posteriori and hypothetical; in other words, ethics is the same for everyone, while each
positive law is unique and specific to a certain jurisdiction. Finally, the positive law is
purely formal, while ethics is also concerned with non-formal valuesthat are all that can
convey the moral good in concrete situations. The positive law recognises goods in the
sense of Reinach's third concept of ethics, but without the objectively ranked
importance that Reinach attributes to them within that ethical sphere.

Likewise, Reinach’s work on ethics must be briefly distinguished from his
theory of the socia acts. Although the theory of social acts deals with the concepts of
promises and obligations, it does so from the point of view of fact, not that of

normativity. There is certainly a relationship between the essential obligation to fulfil a

% SW. p. 487, paragraph 2; Appendix (V).
% For example, in ‘Die Uberlegung: ihre ethische und rechtliche Bedeutung’, Reinach considers the
significance of reflection in ethical and legal contexts under separate headings.

9



promise and the moral obligation to do so, but these obligations are not identical and it
is crucialy important not to conflate them. The social acts as a whole are ‘non-ethical
categories,*! and although they have a certain relationship with ethics, they do not

belong to ethics. We will discuss this relationship further in chapter three.

SECTION THREE
THE SIGNIFICANCE OF THE CONCEPT OF ‘CONTRIBUTION’
We have emphasised that our goal in this investigation is to identify Reinach’'s
contribution to early phenomenological ethics. In the chapters that follow we will
discuss what we mean by several of these key terms. Yet the task itself might seem
strangely specific; why be concerned with Reinach’s ‘contribution’ at all, rather than
simply with Reinach’s ‘ethics ?

The core reason for this is that Reinach did not produce an ethics, not in the
sense of a complete or systematic theory. It would be misleading to describe what we
are investigating in those terms. Given Reinach’s body of surviving works, the question
of what he contributed in the development of a phenomenological ethics is a more
productive one. But the idea of a contribution also has a particular importance in the
context of the early phenomenological movement. There was a shared attitude
characteristic of the Gottingen and Munich phenomenologists towards scholarship and
the purpose of their work that shifted emphasis away from the achievements of the
individual. In the words of Herbert Spiegelberg:

The shortness of his life was not the only reason for the torso of Reinach’'s

philosophy. Like all the other early phenomenologists he firmly believed in

philosophy as a cooperative scientific enterprise to which each researcher would

have to contribute patiently and unhurriedly, much in the way asit isthe case in
the sciences. There could be no such thing as a one-man system.*

3 Armin Burkhardt, ‘Verpflichtung und Verbindlichkeit. Ethische Aspekte in der Rechtsphilosophie
Adolf Reinachs’, in Mulligan, ed., Speech Act and Sachverhalt, p. 156.
32 gpiegelberg, The Phenomenological Movement, pp. 192-3.
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We see this attitude reflected especially in the case of Johannes Daubert, a hugely
influential figure in the formation of the Munich and Gottingen circles of the
phenomenologists who yet ‘did not publish a single word during his time with either

'33 and in the works of Edith Stein, whose work often

[the Munich or Géttingen] circle,
covered gaps in the phenomenological investigations made by her colleagues.® The
early phenomenologists were making what they saw as a rigorous, scientific analysis of
real objects given in phenomena, so the discussions and conclusions of any one member
of the movement were open to usage — and correction — by all others. In such an
environment, a phenomenologist could focus not on rushing towards the final
completion of an over-arching theory, but on the careful and complete investigation of
one problem at atime.

This suggests that Reinach’s writings on ethics were not necessarily intended as
the beginnings of an ethical theory, or even the groundwork or foundation for one. Each
question Reinach raised and addressed in his works was an addition to the body of
phenomenological philosophy, a contribution towards the development of a project that

was bigger than any one thinker. The fact, therefore, that Reinach produced only a

contribution and not afull ethicsis not in any way a mark of failure on his part.

¥ Kimberly Baltzer-Jaray, Doorway to the World of Essences: Adolf Reinach (Saarbriicken: Verlag Dr.

Mdller, 2009), pp. 119-120. In a footnote, Jaray gives another explanation for this phenomenon, one
also applicable to Reinach:
‘The reason Daubert never published a word, why his manuscripts for both Festschrift and Jahrbuch
were never completed, can be ascertained from letters between Husserl and Daubert. Daubert, like
Reinach, was a perfectionist where his work was concerned and overly self-critical. Smid calls
Daubert “phenomenology’s Socrates,” since he stimulated the work of other students, but never
formulated a corpus of published work himself’. Ibid., p. 120, n. 46.

% In editing Husserl’s manuscripts for the second and third volumes of Ideen, Stein saw Husserl
‘struggle with issues she thought she had resolved, without his being willing to revisit her
contribution’. Mette Lebech, ‘Why Do We need the Philosophy of Edith Stein?, in Communio, vol.
Xxxviii, no. 4 (Winter 2011), p. 695.
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SECTION FOUR
METHODOLOGY

The question at hand — expressed in its simplest form as, ‘What was Adolf Reinach’s
contribution to early phenomenological ethics? — is not one that can be answered
simply or briefly. For our conclusions on this question to be comprehensible and
supportable, we must first consider carefully what the question itself means. We must
answer the questions that this main question raises in turn: Which of Reinach’s works
have to do with ethics? What is the context in which we intend to consider hiswork as a
contribution? What, in fact, do we mean when we refer to a contribution? These
guestions, in turn, generate questions of their own, and it is around this growing list of
questions that the course of this investigation can be formed.

The answering of these many questions requires a careful reading and
interpretation of the primary source material that makes up Reinach’s work on ethics. In
the face of the comparative lack of secondary literature dealing with the present subject,
the importance of this study of the primary sources is greater till. Detailed
interpretation of primary texts is also essential to the process of trandation, in order to
faithfully reproduce the sense and meaning of the original German text in English.
There is, therefore, a reciprocal relationship between the process of translation and the
process of investigating Reinach’s works on ethics. Critical discussion of Reinach’s
work in its philosophical context leads to a deeper understanding of his arguments and
conclusions, which in turn serves the refinement of the trandation, alowing the
trandation to support the argument of the thesis.

Not every primary source used in this investigation could be trandated for this
purpose, however. First, only those most relevant — those that deal directly with ethics,

even if ethics is not the primary subject investigated — were considered here. Of the
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texts that met this criterion, one (Reinach’s monograph ‘Die apriorischen Grundlagen
des burgerlichen Rechtes') already exists in an English-language trandation, of such
quality that it would accomplish little to present an alternative trandation. This does not
mean that this source was exempted from the process of interpretation found above; on
the contrary, comparison of this and other existing translations with the original German
texts, and the trandators own notes on terminology and rendering of terms, have all
been helpful in the interpretation of the other texts and the refinement of their respective
trangations.

The process of establishing the context or background for assessing Reinach’s
contributions to early phenomenological ethics depends upon both textual evidence on
one hand, and historical and biographical evidence on the other. To draw a connection
between two texts requires that something of one text be recognisable in the other, but
as the early phenomenologists were not in the habit of making direct textual references,
we must often rely on biographical sources and personal correspondence simply to tell
us which works a particular philosopher had read. Despite their overall lack of
philosophical content, these sources thus provide important context for our

investigation.

SECTION FIVE

STRUCTURE

This thesis is presented in four chapters. Together, these chapters lay out the content,

context, nature and extent of Reinach’s contribution to early phenomenological ethics.

The chapters are followed by appendices containing transations from Reinach’s work.
Chapter one is a review of primary and secondary literature to show where the

central question of the thesis stands, both in the nature and extent of the relevant
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primary source material and in the body of existing scholarship. The first section of the
chapter lays out many of the important sources involved in investigating Reinach’s
contribution, showing how these particular works fit into the timeline of Reinach’s
surviving writings. The second and third sections identify secondary sources that are
important for understanding Reinach’s work and situating it historically, with particular
attention paid to those that address Reinach’s work on ethics.

Chapter two discusses the context of Reinach’s contribution by identifying and
profiling key figures who influenced the development of Reinach’s ethics, or that of
early phenomenological ethics generally. This also involves a discussion of where
‘early phenomenology’ originated and what it is understood to mean. The ideas
introduced in this chapter are helpful in understanding Reinach’s works on ethics, and
so have been placed before the discussion of those works. However, the content of this
chapter is most important for the later assessment of Reinach’s contribution; it serves to
establish what Reinach was contributing to with his writings.

Chapter three presents an in-depth critical discussion of Reinach’'s work on
ethics, showing in detail what is to be found in the primary sources identified in chapter
one. This chapter lays out the content of Reinach’s contribution to early
phenomenological ethics, and analyses the positions taken by Reinach in relation to
ethics. Of particular significance is Reinach’s division of ethics, as noted above, into
three separate spheres (Spharen),® correlating to three separate basic concepts in ethics:
the concept of moral value, the concept of moral rightness, and the concept of goods.

Finally, chapter four explores the key issue of contribution by discussing three
main themes:. the originality of Reinach’s work on ethics, the distinctness of his work

from that of his key contemporaries, and his demonstrable influence on other members

% SW. p. 492, paragraph 4; Appendix (1V).
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of the phenomenological movement in their discussions of ethics. This chapter draws on
the conclusions of all of the previous chapters in order to establish the ways in which
Reinach’s work on ethics can be considered a contribution, both within its specific
context and generally.

Appendix (1) consists of a preface to the trandations in the other appendices,
including a glossary of key translated terms. The remaining three appendices each
consist of a trandated text by Reinach: ‘Grundbegriffe der Ethik’ (1906) in appendix
(11), ‘Die Uberlegung: ihre ethische und rechtliche Bedeutung' (1912/13) in appendix
(1), and an extract from Reinach’s ‘Einleitung in die Philosophie’ lecture course
(1913), entitled ‘ Grundzlige der Ethik’, in appendix (1V). Each text is presented with the

original German text and the English tranglation in parallel columns.
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CHAPTER|
PRIMARY SOURCES AND A REVIEW OF
LITERATURE ON REINACH’S PHILOSOPHY

This chapter discusses the primary and secondary sources for this thesis. It is divided
into four sections, covering Reinach’s primary works as well as secondary literature on
his philosophy and other sources relevant to this investigation.

The aim of the first section is twofold: (1) to delimit which texts will be
understood as Reinach’'s work on ethics when analysing his contribution to early
phenomenological ethics;, and (2) to Situate those texts both historically and
philosophically within the body of Reinach’s known works.

Section two gives more detailed discussion on our four primary sources for
Reinach’s work on ethics: (1) ‘Grundbegriffe der Ethik’, (2) ‘Die Uberlegung: ihre
ethische und rechtliche Bedeutung’, (3) ‘Grundziige der Ethik’, and (4) ‘Die
apriorischen Grundlagen des buirgerlichen Rechtes'.

Section three presents some of the sources, in particular biographical works,
editions and translations of Reinach’s work, used in accessing and translating Reinach’s
philosophy.

The final section of this chapter looks at the present state of the question on
Reinach’s contribution to early phenomenological ethics, in the form of secondary
literature. Although our emphasis will thus be on works that discuss Reinach's
contribution to ethics, critical studies of Reinach’swork in general are also vital to fully
understanding Reinach’s philosophy, and will be discussed here as well insofar as they

are of relevance to our topic.
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SECTION ONE
TIMELINE OF REINACH'S KNOWN WORKS
Reinach’s surviving body of work was produced between 1904, when he completed his
doctoral thesis, and 1917, the year of his sudden death in World War 1. Four of these
surviving texts, and at least one that has been lost, deal with the subject of ethics.' The
four surviving texts are of most relevance to the present investigation, and will be
discussed in more detail in the subsequent section, but it is of importance to understand
first how these writings fit into the context of Reinach’s work as awhole.

Reinach published only a few articles in journals during his lifetime. He never
published a book, and the majority of his published articles are quite short.
Reconstructions of lectures and papers he delivered make up a sizeable and very
significant part of his surviving body of work. Though there are a few recurring themes
in Reinach’s philosophy, his works overall cover a wide range of topics, from the law
and ethics to logic and numerology. The philosophy of law is the most prominent theme

among Reinach’s publications, but it does not dominate his body of work.

1.1.1 1904-1905

Reinach’s earliest surviving publication, completed in 1904 at the University of Munich
and published in 1905, was his doctoral thesis, Uber den Ursachenbegriff im geltenden
Srafrecht (On the Concept of Cause in the Present Criminal Law).? In the thesis,
Reinach examines the relationship between psychology and criminal law, and the

presuppositions that the law makes about the psychology of motivation. Written under

! *The Probeverlesung [Reinach] delivered during the habilitation processin 1909 was devoted to the

theme “ Probleme und Methoden der Ethik” — the problems and methods of ethics. (Unfortunately, this
text isno longer extant.)’ James DuBois, ‘ Adolf Reinach: Metaethics and the Philosophy of Law’, in
Phenomenological Approachesto Moral Philosophy: A Handbook, ed. by John J. Drummond and
Lester Embree (Dordrecht: Kluwer Academic Publishers, 2002), p. 328.

2 SW., pp. 1-43.
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the supervision of Theodor Lipps, this thesis is not typical of Reinach's later
phenomenological work, but his early comments here with regard to the assessment of a
criminal suspect’s character are of interest for this investigation, as this is a theme that

would also appear in his subsequent works on ethics.

1.1.2 1906-1909

Reinach published nothing between the years 1906 and 1909. He wrote, however, three
short articles during this period that have survived to the present day. The first of these
articles, and the first key source for this investigation, is the paper he delivered to the
Akademischer Verein fir Psychologie on July 6, 1906.% The paper’s original title, if any,
is not known, and Reinach’s own notes for it have not survived, but two of the society
members present took extensive notes, from which the paper was reconstructed and
ultimately published under the title of ‘Die Grundbegriffe der Ethik’ (‘The Basic
Concepts of Ethics).? In the paper, Reinach discusses the question of whether an ethics
can be based wholly on the concept of moral value, and concludes that it cannot. Ethics
is broader than questions about value, he argues, just as value theory is broader than
questions about ethics. It thus follows that ethics cannot be limited to just an ethics of
values. Because it deals directly with a central issue for phenomenological ethics, this
text will be considered a key source when investigating Reinach’s contribution to early
phenomenological ethics, and will be discussed in greater detail below.

The next article to survive from this period is ‘Uber impersonale Urteile

(‘Concerning Impersonal Judgements),® in which Reinach explores the relationship

‘The Academic Society for Psychology,” founded by Theodor Lipps for his studentsin Munich.
S\W., pp. 335-37. Previoudly published with some additional background material in Speech Act and
Sachverhalt: Reinach and the Foundations of Realist Phenomenology, ed. by Kevin Mulligan
(Dordrecht: Martinus Nijhoff, 1987), pp. 275-89.

> SW., pp. 347-50. Never published in Reinach’s lifetime, it appeared in Gesammelte Schriften (1921),
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between sensory perceptions and the judging or recognising of states of affairs. The
sensory perception of warmth is related to but distinct from the judgement that an object
is warm. This distinction between the grasping of objects (sensorily or otherwise) and
the judging of states of affairs is central to Reinach’s distinction between moral value
and moral rightness, as we shall see in chapter three.

Lastly, in 1909, after the conclusion of his legal studies, Reinach completed
‘Wesen und Systematik des Urtells (‘The Essence and Systematic Theory of
Judgement’), which he submitted for his successful habilitation in Goéttingen. Only a

small part of the text survives today, and was printed in the Samtlich Werke. ®

1.1.3 1910-1911

The remainder of Reinach’s surviving body of work dates from after his habilitation and
his acceptance into the position of Privatdozent at Goéttingen. His next surviving article
is an obituary he wrote for Welt und Wissen. Hannoversche Blatter fir Kunst, Literatur
und Leben on the death of the American philosopher William James (1842-1910).”

In 1911, Reinach published an article on ‘Die obersten Regeln der
Vernunftschlisse bei Kant’” (‘The Supreme Rules of Rational Inference According to
Kant')? in issue 16 of the journal Kant-Studien. This was followed by another article on

Kant, ‘Kants Auffassung des Humeschen Problems’ (‘ Kant’'s Interpretation of Hume's

pp. 117-20.
SW.,, pp. 339-46.
SW., pp. 45-50. Reinach and James had never met, and as Smith notes, ‘why the essay on James
appeared at al and how it should have been commissioned, written and accepted in such a short time
remains unexplained.” Barry Smith, Foreword to his trandation of the text in Speech Act and
Sachverhalt, p. 291. Smith suggests that Reinach had likely given lectures on James's philosophy
(ibid., n. 1). Certainly the phenomenologists were familiar with pragmatism; Lyotard lists it among the
philosophical traditions to which phenomenology is opposed. Jean-Francois Lyotard, Phenomenol ogy,
trans. by Brian Beakley (Albany: State University of New York Press, 1991), pp. 31-32.

8 SW,, pp. 51-65. First published in Kant-Studien, 16 (1911), pp. 214-33. The English title is that used
in the trandation by James M. DuBois (see below, n. 107).
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Problem’).® The same year, Reinach wrote his ‘first systematic-phenomenological
essay’,° entitled ‘Zur Theorie des negativen Urteils (‘A Contribution Toward the
Theory of the Negative Judgement’).™! In this article Reinach further discusses
judgements and states of affairs, and argues that there are not only acts of positive
judgement (for example, the affirmation of a statement, or the conviction that a state of
affairs obtains), but also negative judgements. According to Reinach, the judgement that
a contingent statement is not true, or that a described state of affairs does not obtain,
should be recognised as an act of negative judgement in its own right and not smply as
arefusal to make a positive judgement.

Parts of several of Reinach’s lecture courses from this period have also survived.
Although Reinach’s own notes for these lectures are lost, some of his students —
notably Margarete Ortmann and Winthrop Bell — took extensive notes that have
allowed the content of these lectures to be reconstructed. Reinach’s course on Kant from
the winter semester of 1910-1911 was transcribed by Ortmann, and later reconstructed
under the title ‘Notwendigkeit und Allgemeinheit im Sachverhalt’ (‘Necessity and
Generality in the State of Affairs)."® In the surviving text, Reinach discusses the
difference between necessary and contingent or accidental truth in states of affairs. He
concludes that the necessity or contingency of a state of affairs is part of the essence of
that state of affairs, and also disagrees with Kant that being necessary or universal is a

reguired characteristic of the a priori. As we will see in chapter two, the understanding

® SW., pp. 67-93. First published in Zeitschrift fiir Philosophie und philosopische Kritik, 141 (1911),
pp. 176-209. The English title isthat used in the trandation by J. N. Mohanty (see below, n. 103).

10 As described by Husserl. See Croshy, ‘Reinach as a Philosophical Personality’, in Aletheia, 3 (1983),
p. Xii.

1 SW., pp. 95-140. First published in Alexander Pfander’s collection Miinchener philosophische
Abhandlungen; Theodor Lipps zu seinem sechzigsten Geburtstag gewidmet von seinem friheren
Schilern (Leipzig: Johann Ambrosius Barth, 1911), pp. 196-254. The English title is that used in the
trandation by Don Ferrari (see below, n. 104).

2 SW., pp. 351-54.
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of the a priori and Reinach’'s support of a non-formal or material a priori is key to
Reinach’ s disagreement with Kant’s philosophy in general.

Part of a second course on the freedom of the will and responsibility, which
Reinach delivered in the summer semester of 1911 and again in the winter semester of
1911-1912, has survived in notes by both Bell and Ortmann, and was reconstructed with
the title *Nichtsoziale und soziale Akte' (‘Non-Social and Social Acts).™® In this early
discussion of the theory of social acts that Reinach would publish in its more complete
formin 1913 (see below, section 1.1.4.), he discusses the recurring themes of promising
and obligation. The brief transcript does not touch on the subject of ethics, and Reinach
does not distinguish between the different kinds of obligation as seen in Grundlagen; as
Grundlagen represents the more mature and developed expression of Reinach’s social
act theory, this early discussion is not of importance for us. A series of lectures from
Summer 1910 on ‘Platons Philosophie’ (‘Plato’s Philosophy’) aso survives in the form

of notes taken by Alexandre Koyré.**

1.1.4 1912-1913

The years 1912 and 1913 mark the period in which Reinach produced the three works
(two published articles and one lecture course) that form the most important sources of
this investigation. In 1912 he published the first part of ‘ Die Uberlegung: ihre ethische
und rechtliche Bedeutung’ (‘Reflection: Its Ethical and Legal Significance’)," with the
second part arriving in 1913. This article was Reinach’s response to a debate in legal

circles concerning the legal definition of murder, which at the time stated only that a

3 SW., pp. 355-60.

14" These did not appear in the S.W., but were published later in an Appendix to Josef Seifert, Ritornare a
Platone: La Fenomenologia Realista come Riforma Critica della Dottrina Platonica delle Idee
(Milan, 2000), pp. 181-241.

15 SW., pp. 279-311. First published in two parts in Zeitschrift fiir Philosophie und philosophische
Kritik. Thefirst part appeared in vol. 148 (1912), 181-96, and the second in vol. 149 (1913), 30-58.
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murder was akilling carried out with reflection or premeditation (Uberlegung). Reinach
was of the opinion that the law needed reform, and in the course of arguing the point in
this article he closely examines the phenomenon of reflection in intellectual, ethical and
legal contexts, showing the ambiguous and unreliable significance of reflection. The
middle section of the text also discusses value theory and the ethics of values. Thus,
though its central question belongs to the philosophy of law rather than to ethics, this
article will be considered another key source of this investigation, and will be further
discussed below.

In 1913 Reinach published ‘Die apriorischen Grundlagen des birgerlichen
Rechtes (‘The Apriori Foundations of the Civil Law’).'® This article, too, is primarily
concerned with legal philosophy, as its central questions have to do with the essential
foundations of positive law. The text, nonetheless, includes numerous references to
ethics and the relationship between ethics and the law, which are at least of interest from
the point of view of discussing Reinach’s contributions to meta-ethics, if not also to
ethics. This article will also be considered a key source for this investigation. As it has
already been translated into English, and has been commented on more extensively than
the other key sources of the investigation in secondary literature,*’ no trandation of this
article isincluded in the appendix below. The text will be further discussed below.

In 1912 and 1913, Reinach took part in discussions at two colloquia that were
also attended by Winthrop Bell, whose notes from the proceedings have survived. The
first transcript appears under the heading ‘Die Vieldeutigkeit des Wesensbegriffs' (‘The
Ambiguity of the Concept of Essence’),”® in which Reinach distinguishes between

“how’ -essences and ‘what’ -essences. A ‘what’-essence has arole in determining what a

6 SW., pp. 141-278. Originaly published in Jahrbuch fiir Philosophie und phénomenologische

Forschung, issue 1 (1913), pp. 685-847. The English title is that used in the trandation by John F.
Crosby (see below, n. 105).

For examples of these discussions in secondary literature, see below, section 1.4.1.

8 SW., pp. 361-64.
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thing is. If one thinks of a brown table, the status of the table as a table is a ‘what’-
characterigtic: if it were removed, the table would no longer be a table. Removing the
brownness of the table, on the other hand, would not change whét it is, only ‘how’ it is.
Brownness is thus only a ‘how’-characteristic (Wiebeschaffenheit) of the brown table,
but it is part of the ‘what’-essence of different shades of brown themselves. This offers
an insight into what Reinach means by ‘essence’, and the manner in which essences
interrelate. The second set of notes is given the title ‘ Uber Dingfarbe und Dingfarbung’
(* Concerning the Colours and Colouration of Things'),™ and discusses our experiences
of colours and of how light and colour interact.

In the summer semester of 1913, Reinach delivered a lecture course entitled
‘Einleitung in die Philosophie’ (‘Introduction to Philosophy’). Winthrop Bell and
Margaret Ortmann attended the course and took extensive notes, from which the lecture
course was eventually reconstructed.” The transcribed text of this course is the longest
single work in the Smtliche Werke, and is divided into two major sections. (1) ‘Die
philosophische Problematik: Ausgewéhlte Hauptprobleme der Philosophie’, and (2)
‘Hauptfragen der Logik und Ethik’. Of particular importance for us here is the second
chapter of the second section, and the final part of the lectures that has survived:
‘Grundziige der Ethik,’** Reinach’s longest and most comprehensive discussion of
ethics known today. Perhaps even more so than the others mentioned here, thisis a key
source for this investigation and will be further discussed below.

In the winter semester of 1913-1914, Reinach taught on the subject of
numerology, and notes taken from these lessons by Winthrop Bell and Edith Stein have

survived. They have been reconstructed under the title * Zum Begriff der Zahl’ (‘ Toward

19 SW., pp. 365-68.
2 SW., pp. 369-513.
2 SW., pp. 485-513.
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the Concept of Number').?? Here Reinach discusses how numbers come to be
understood and whether our knowledge of them depends on experience. This text
contains references to Husserl’ s Philosophy of Arithmetic, as well as to the work of the
neo-Kantian philosopher Paul Natorp (1854-1924), who was soon to feature again in

Reinach’ s writings.

1.1.5 1914-1917

In 1914, Reinach published a quite lengthy and detailed review of Natorp’s Allgemeine
Psychologie nach kritischer Methode (1912).2% The same year, Reinach was given the
opportunity to deliver a paper in the University of Marburg, where Natorp taught. In
this paper, Reinach attempts to make his phenomenological approach and viewpoint
understandable to his neo-Kantian audience. In doing so, he discusses many themes
from elsewhere in his philosophy, including experiences, essences, judgements, logic
and numerology. Thisisthe closest thing to an explanation by Reinach of what he takes
the method and purpose of phenomenology to be. The paper was later to be published
under the title ‘Uber Phénomenologie’ (‘ Concerning Phenomenology’),* and later still
as‘Was ist Phanomenologie? (‘What is Phenomenology?).?

Late in 1914, Reinach joined the German army and left to fight in the First
World War. At the time he was working on an article entitled ‘Uber das Wesen der
Bewegung' (‘Concerning the Essence of Movement’).?® Reinach did not complete the
article before he left for the war, but it was edited for publication by Edith Stein and

appeared posthumously in the first compilation of his works, Gesammelte Schriften. In

2 SW., pp. 515-29.

% SW., pp. 313-31. First published in Gottingischen gelehrten Anzeigen, issue 4 (1914), pp. 193-214.

2 SW., pp. 531-50. First published in Gesammelte Schriften, pp. 379-405. The English title is that used
in the trandation by Dallas Willard (see below, n. 99).

% Adolf Reinach, ‘ Was ist Phanomenologie? , ed. with aforeword by Hedwig Conrad-Martius (Munich:
Kosd, 1951). The English titleisthat used in the trandation by Derek Kelly (see below, n. 99).

% S\W., pp. 551-88. First published in Gesammelte Schriften, pp. 406-61.
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this article, Reinach argues that the fact that we can intuitively visualise a phenomenon
— such as motion — gives absolute evidence for its possibility. This reflects Reinach’s
general position on essences given in experience; seeing one moving object does not
prove that this particular object exists, but that real movement is possible in principle.
During the war, Reinach continued to take notes towards future works.
Fragments of two texts have survived: ‘Zur Phanomenologie der Ahnungen’ (‘On the
Phenomenology of Premonitions'),?” and a fragment of a treatise on the philosophy of
religion.?® These are brief and very much incomplete, providing only a glimpse into
Reinach’s thought during what were to be his final years. The turn towards the
philosophy of religion reflects Reinach’s conversion to Christianity, which he

underwent along with his wife in 1916.

SECTION TWO
SELECTED SOURCES FOR REINACH’S WORK ON ETHICS

In the course of the above section, we identified four texts for further discussion as
sources for Reinach’s ethics. In this section we will discuss each of those texts in turn,
with particular attention to the ethics-related content of each. Of these four texts, one
(‘Die apriorischen Grundlagen des birgerlichen Rechtes') exists in English translation.
The remaining three appear in trandation in the appendices in the appendix, thus

making Reinach’s entire body of work on ethics available in an English-language form.

2 SW., pp. 589-92.
% S\W., pp. 605-11. The English titles are those used in the translation by Lucinda Brettler (see below, n.
102).
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1.2.1 VORTRAG UBER DIE GRUNDBEGRIFFE DER ETHIK®®

In 1906, Reinach was invited by his close friend Theodor Conrad, then chairman of the
Akademischer Verein fir Psychologie, to give a paper at one of the society’ s meetings.
Reinach at the time was in the midst of his legal studies, but ultimately, on the 6™ of
July, he presented this paper on ‘the basic concepts of ethics .* Reinach laid out the
main point of the paper in a letter to Husserl, (with whom he had at this point aready
formed a personal friendship), to show that in addition to moral values, which are borne
by objects, there is also a separate concept of moral rightness, which pertains to states of
affairs (Sachverhalte). Reinach is said to have planned a second lecture to follow from
this one, but if it ever took place, no copies have survived.*

This short article on ethics is one of Reinach’'s earliest surviving works, and
shows the influences of both Theodor Lipps (under whom Reinach had only recently
completed his doctorate, and whose view on ethical correctness Reinach here criticises)
and Edmund Husserl (whose Logical Investigations Reinach had read in the previous
years). Specifically, Reinach seems to be taking the terminology of the state of affairs
(Sachverhalt) from Husserl here,® although he also encountered this term in his studies
of law.*

Reinach begins the paper with a discusson of values. ‘Value is to be

understood here not as a matter of subjective preference, but as an objective predicate, a
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The trandation of thistext can be found in Appendix (I1).

Daubert labelled the text as * Vortrag von Dr. Reinach Uber Grundfragen der Ethik’, atitle reminiscent
of Theodor Lipps Ethischen Grundfragen. Since the text itself refers to ‘Grundbegriffe (basic
concepts) rather than ‘ Grundfragen’ (basic questions), the editors of the S.\W. chose the title above,
taken from Pfander’s transcript.

31 Samtliche Werke, vol. 2., p. 708.

% See, for example, Husserl, Logical Investigations, |, §63.

* In aletter to Theodor Conrad in October 1906, some months after he delivered this paper, Reinach
asks Conrad if he is familiar with the role of the Sachverhalt in the German civil code, and offers to
reproduce the relevant paragraphs for Conrad to look at, as Reinach ‘know[s] them all off by heart.’
(Schuhmann and Smith, Reinach: An Intellectual Biography, p. 10.)

26



property of objects (Gegenstande) grasped in experience.® Reinach describes several
different kinds of values, including both mora and non-moral values. At this early
stage, he concludes that only a negative definition of moral values (i.e. what they are
not) is possible.* Moral value is value, just as beauty is value, but moral value is not the
same as beauty. ‘Customarily, morally valuable would be equated with good;
disvaluable with evil or bad’.*® To say that other values are ‘good’ is to equivocate with
the morally good.*” As a value, moral value is a predicate of objects, but Reinach does
not here seek to precisely identify the bearers of moral value.*®

Reinach then questions whether moral value can be the only basic concept of
ethics. He argues that it cannot. Ethics goes beyond the confines of the world of values
to enter the world of being. States of affairs, which are not objects and cannot be the
bearers of values, can still have ethical significance. Rather than being termed morally
valuable or morally disvaluable, they can be morally right or morally wrong. This
concept of moral rightness (sittliche Rechtheit) is entirely distinct from the concept of
moral value. The being happy of a morally good man is not morally valuable, nor is the
being happy of a morally evil man morally disvaluable, but they are morally right and

morally wrong, respectively.

% Thisiswhat isindicated by a ‘realist’ theory of values: one that holds that value is a real and inherent
quality of certain objects independently of any act of valuation.

Reinach never spelled out the precise difference between moral and non-moral value. This may be
because he saw the difference as simply undefinable; ‘moral value' is ‘moral goodness in itself’, and
we know the difference between this and other kinds of goodness only by experiencing it. Much later,
in his lecture Uber Phénomenologie, Reinach speaks critically of ‘hopeless efforts to define
something by means of that which it is not’, indicating that negative determinations are certainly not
satisfactory for his phenomenological approach. ‘Concerning Phenomenology’, trans. by Willard,;
S.W. p. 535.

S.W. p. 335, paragraph 2; Appendix (I1). The ‘good’ referred to here by Reinach is different from his
concept of goods, which he introduces in Grundziige. * Good' (as an adjective) and ‘ goodness’ refer to
the quality of something being good, whereas ‘agood’ (as a noun) refersto akind of intangle
possession (such aslife or happiness).

3" This equivocation is what GE. Moore cals the ‘naturalistic fallacy’, athough the mistake is not
specifically naturalistic; a better description is the ‘definist fallacy’, as suggested by William
Frankena. See Frankena, ‘ The Naturalistic Fallacy’, Mind, Val. 48, No. 192 (Oct. 1939), 464-477.

The bearer (Tréager) of avalue is the object (Gegenstand) that bears or possesses that value. When one
appreciates the wisdom of another human being, that human being is the bearer of the value of
wisdom. When one sees a beautiful landscape, the landscape is the bearer of the value of beauty.
Reinach later identified acts, persons and personal qualities as the bearers of moral values.
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The term ‘morally right’ would also be used in normal speech to indicate that an
action was ‘right’, or that a person ‘did the right thing’. Reinach distinguishes this from
the rightness of a state of affairs, but also shows that it is possible to connect the two.
An action is right insofar as it aims towards the realisation of a morally right state of
affairs. ‘Right’ (recht) is also not to be confused with ‘correct’ (richtig) in the sense that
an act of judgement can be correct. Correctness has to do with what is; rightness has to
do with what ought to be.

Reinach accuses Lipps of conflating moral value with mora rightness. For
Lipps, an action that arises from a valuable disposition is morally correct (or right).*
This takes away rightness from states of affairs in themselves; in this sense, a state of
affairs could only be right because it was brought into being by a right action. In turn, a
state of affairs will only be right if it is one that a morally perfect person could will to
be. For Reinach, this relationship requires clarification. The moral value of an act of
willing® is dependent on the moral rightness of the state of affairs that is willed.

Reinach now expands on the relationship between the valuable and the right.
Reinach here refers to ‘mediating statements’; earlier he indicated that rightness was a
kind of ‘in order.” In other words, there are rules which alow us to determine the
rightness of a state of affairs.** Four examples of these statements are: it is right that a
morally valuable object exists; it is right that a morally disvaluable object does not
exist; it is wrong that a morally disvaluable object exists; it is wrong that a morally
valuable object does not exist. Reinach refers to a two-directional relationship here

where value trandates to rightness and vice-versa.

% At several points within Grundbegriffe the word * correct’ (richtig) appears where it seems very likely

that Reinach meant ‘right’ (recht). Since the text has survived only in the form of transcripts, it is
possible this was due to misunderstanding by the listeners rather than inconsistency in Reinach’'s
usage. These misunderstandings may have been fuelled by the fact that Lipps uses the term ‘morally
correct’; ‘Das sittlich Richtige’ is thetitle of the fifth chapter in Die Ethischen Grundfragen.

As opposed to an action; the value of an action isrooted in its essence.

Later in Grundziige, Reinach designates this as the function of aformal moral law such as Kant's.
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Reinach here makes a distinction between ‘rightness and ‘ought-to-be.” ‘It is
right that a valuable object exists and ‘a valuable object ought to exist’ are equivalent
statements, but their meaning is not identical. Reinach does not go further into this here,
and never refers back to the distinction in later works.

Reinach concludes the paper with an acknowledgement that he has not fully
explored this issue yet. The meanings of ‘moral value' and ‘morally right’ have not
been satisfactorily explained, nor has the way in which values ‘ correspond’ to objects.
He wishes only to conclude that one cannot ignore the sphere of rightness, or explain it
away* in terms of value. The investigation of ethics must take this second sphere into

account in its own right.

1.2.2 ‘Die UBERLEGUNG: IHRE ETHISCHE UND RECHTLICHE BEDEUTUNG'*®

Reinach wrote this article in anticipation of a reform of the criminal law in Germany,*
in which the legal definition of the distinction between murder and manslaughter was a
matter of some debate.”> Reinach himself was of the view that the existing definition (in
which murder was defined as killing carried out ‘with reflection’ (or premeditation) and
bore a compulsory death sentence, while manslaughter was defined as killing carried
out ‘without reflection’ and could be punished with a minimum of six months
imprisonment) was inadequate, pointing to both the vague legal definition of what

‘reflection’” meant and the unreliability of the criterion, even if properly defined.*°

2 At least in later works (particularly Uber Phanomenologie), Reinach regardsiit as a pervasive and very

damaging tendency in psychological investigations to ‘interpret away’ (wegdeuten) one phenomenon
by reducing it to another. At the same time, he warns against the opposite tendency (treating as
essentially different things that are essentially the same), though he does not give examples of this.

The trandation of this text can be found in Appendix (I11).

“ SW., p. 311, paragraph 1; Appendix (I11).

% SW., p. 309, paragraph 1; Appendix (I11). ‘Murder’ here is not to be confused with homicide, which
refersto any killing of one person by another. Both murder and mansaughter are, by definition, unjust
or criminal homicide.

The law in force in 1912, which dated back to the unification of Germany, was as briefly worded as

43

46

29



To support his argument for legal reform, Reinach engages in an investigation of
‘reflection’” (Uberlegung), which he understands as a process of extended questioning
undergone when one is uncertain about a question.*’” The first section of the article
investigates both the nature of the experience of reflection in general and intellectual
reflection (reflection on the being or non-being of a state of affairs being the prime
example) in particular.

Reflection is not an act in Reinach’s technical sense of that word,®® but a
process, an attitude into which the subject enters. Entering into reflection constitutes a
break in the normal flow of experiences; more often than not, we judge states of affairs
or resolve to carry out projects without this kind of extended inner questioning. All
reflection is based on an inner indecision over a question, the topic or theme of the
reflection. Reflection properly ends in the taking of a position on that question — an
intellectual conviction or a volitional resolve® — but it can end in failure in this regard.
Intellectual reflection can also end in a range of partial fulfilments when the subject is

not fully convinced of his or her position: one can suspect that something is true without

Reinach suggests. In full, it read: ‘Whoever intentionally kills a person, if he carried the killing out
with reflection, will be punished with death for murder’. Thomas Fuchs (ed.), Strafgesetzbuch fir das
Deutsche Reich vom 15. Mai 1871, Historisch-synoptische Edition (Mannheim, 2010), p. 968.

Thisis not equivalent to the use of ‘reflection’ (Reflexion) by Husserl in the Logical Investigations. In
Husser!’s terms, reflection ‘implies that what we reflect upon, the phenomenological experience, is
rendered objective to us (is inwardly perceived by us), and that the properties to be generaized are
really given in this objective content’. Husserl, Logical Investigations, trans. by J. N. Findlay
(London: Routledge and K. Paul, 1970). Sixth investigation, 844, p. 783.

For Reinach, ‘an act in the genuine sense’ is ‘an inner activity of the subject’ that is ‘temporally
punctual’, as opposed to having ‘any temporal duration’. SW. p. 282, paragraph 3; Appendix (I11).
Not al phenomenologists share this understanding. An act for Husserl, for example, can be ‘a
psychological process, a mental occurrence, an episode of consciousness, or indeed some ideal part of
a conscious experience’. Dermot Moran and Joseph Cohen, The Husserl Dictionary (London/New
Y ork: Continuum Philosophical Dictionaries, 2012), p. 27.

The taking of an intellectual position often (though not always) means an act of judgement. Although
Reinach does not directly reference his own work, this investigation is therefore linked to his earlier
work on judgement and states of affairs, most notably in Zur Theorie des negativen Urteils. A
practical position-taking involves the forming or grasping of a volitional resolve. Reinach had not
discussed volitional resolves in detail previous to this, but there are references in Husserl’s work to
‘voluntary decisions and ‘voluntary intentions' . Husserl, Logical Investigations, fifth investigation,
chapter 2, 8§11, p. 555.
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a decisive judgement that it is true, or doubt that it is true without a decisive (negative)
judgement that it is not true, all with varying degrees of certainty.

The second section of the article examines reflection’s ethical significance, and
discusses volitiona reflection (reflection on whether to carry out a project, a thought-of
action). This section, with its extensive comments on moral value and the nature of
moral decision-making, is naturally the most important for our present investigation.
Reinach centres his argument on addressing four different assessments that are
customarily applied to the presence or absence of reflection in the making of a decision,
that isto say, assessments that, at first glance, appear to contradict one another. A good
action may be considered less praiseworthy if the agent carried it out without a
moment’s thought beforehand, but we would also consider it less praiseworthy if the
agent stood by and reflected for a long time on whether to act. And although we would
criticise a person for carrying out an important action without reflection, an evil action
carried out with reflection, or premeditation, is considered much worse than one carried
out without reflection, as seen with the harsher punishment for premeditated killing.

Reinach does not mean to show that these assessments are actually
contradictory, however. Nor do they indicate that the moral value-character of reflection
is variable or relative. ‘The ethically reflective human being as such represents an
ethical value, if a modest one’.>® Rather, Reinach shows that a moral assessment can
take into account more than just the essential moral value or disvalue of an action. We
see this in how we assess a mundane, everyday action being performed in a reckless
manner. ‘If the thought of driving on the open road at extraordinary speed contains in

and of itself no disvalue, or even a value-importance, it yet possesses, “in view of” or

% SW. p. 302, paragraph 3; Appendix (I11).
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“in consideration of” the fact that human lives are endangered, a negative value-
character.”>

In the same way, the different ways in which reflection affects the moral
assessment of an action are based not on the action itself, nor on reflection as such, but
on what the whole decision to act indicates about the character of the agent. There are
differences in the sensitivity of different persons to values, and in how persons react to
the feeling of values; and these reflect on the character of the person. Sensitivity to and
respect for moral value are themselves moral values; the lack of these is morally
disvaluable.** Because reflecting on an action can potentially increase one's awareness
of the action's moral value or disvalue (and because reflection itself is morally
valuable), it is always best to reflect before acting; but a person who needs to reflect for
a long time before performing a good action shows a low sensitivity for value, as a
keenly-felt moral value should strongly motivate action. Similarly, a person who
performs an evil action after reflection shows a lower sensitivity to or respect for value.
Thus, in both these latter cases, there is some basis for assessing the person’s character
less favourably. Reinach, nevertheless, stresses that these relations are far from
necessary; for the purposes of most assessments, reflection ‘possesses a merely
symbolic character.”* The presence or absence of reflection in different cases cannot be
considered a completely reliable method of assessing a person’ s character.

Building on this conclusion, Reinach turns to examine the significance of

reflection for the criminal law. Here a third form of reflection comes into focus;

51

S.W. p. 293, paragraph 1; Appendix (I11). The ‘value-modification’ referred to here by Reinach raises
difficulties for his ethics that we will discussin chapter three.

‘The feeling of an ethical value and the capacity for the feeling of ethical values in genera are
themselves ethical values' . Correspondingly, ‘the incapacity to feel an ethical value is itself an ethical
disvalue, and equally or even more so, is practical deviation from the feeling of a disvalue’. (SW. pp.
300-01; Appendix (I11).

S.W. p. 300, paragraph 1; Appendix (111). Reinach adds, ‘ There are necessary and universally-existent
symbolic relationships. Those which we have just discussed certainly do not belong among them.’
(Ibid., paragraph 2)
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practical-intellectual reflection (premeditation on what means to use in achieving an end
that one has already resolved to bring about). Thisis akind of intellectual reflection, but
concerns a hypothetical course of action rather than a question of fact or being. Reinach
cites Richard Katzenstein as an example of ajurist who argued that the test to identify
murder should be premeditation of this kind, not volitional reflection. That is, to have
committed murder, akiller must have considered how to commit the crime, not whether
to. Katzenstein had argued that ‘the most reproachable crimina’ would never stop to
reflect volitionally; if only volitional reflection were considered in the definition of
murder, then the law would show leniency to ‘murdering thugs who never stop to
question whether what they are doing is right.>> Reinach counters that it is no better to
focus entirely on practical-intellectual reflection. In certain circumstances, an
opportunistic killer might have no need to reflect on his or her method of killing.
Reinach gives the example of a man out hunting, who already has a gun in his hand. If
this man sees another man and decides to shoot him, there is no need for the killer to
consider his method, since the means to success is already clear.® It makes no sense for
the law to be lenient in such a case. So, neither volitional nor practical-intellectual
reflection is guaranteed to be a factor in the most ruthless of homicides.>

Reinach contrasts the ethical significance of reflection with its significance in
the criminal law. In ethics, he had concluded that reflection can have a symbolic

significance that is still worth paying attention to, because it indicates a receptivity or
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S.W. p. 309, paragraph 1; Appendix (I11).

> hid.

% SW. pp. 305-06; Appendix (111).

*" Reinach considers volitional reflection to be the better measure, if either isto be used at al. Thisit not
because of the ethical significance of that type of reflection; in fact, the legal assessment here
‘proceeds in the opposite direction’. It is perfectly adequate for the criminal law if a person refrains
from breaking the law purely because of the threat of punishment, not because he or she knew that it
was morally wrong. But because reflecting on an action also brings the possibility of punishment into
focus, the decision to break the law with reflection symbolises alack of concern with the authority of
the law and with being punished, a particularly dangerous disposition from alegal point of view. S.W.
p. 308, paragraph 1; Appendix (I11).
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unreceptivity to value on the part of the agent. But the criminal law is not at all
concerned with the moral goodness or badness of the character, with whether or not the
agent is sensitive to values or respects values. ‘The “antisocial” disposition does not
coincide with the unethical, not even in the sense that it forms a small section of it.”*® A
person with a completely immoral character can act fully within the law out of self-
interest, while a person who is scrupulously moral can break the law precisely because
of his or her moral commitments; the law is only interested in punishing the latter of the
two. Thus, the law needs its own set of reasons for applying the same assessments about
reflection as are customary in ethics, and Reinach finds these lacking. A lack of
reflection might symbolise a state of ‘emotional turmoil’,®® implying diminished
responsibility, which would support a reduced sentence. Reinach reasons, however, that
if the agent’s emotional state is what is important, then that is what the law should refer
to, not reflection. It is possible both to act swiftly and without deliberation while in a
cam and collected state, and to think over a course of action while consumed with
emotion. Reinach concludes that to define murder within the law simply as reflected-
upon Killing is unsuitable, especially when it leads to such a sharp increase in severity
of punishment, from imprisonment to death.

The discussions of values, value-experiences and moral assessments in
Uberlegung are all of importance to investigating his ethics. In particular, Reinach’'s
contrasting of value against personal interest, under the influence of von Hildebrand, is

asignificant addition to the structure of his ethics.

1.2.3 ‘GRUNDZUGE DER ETHIK'®

% SW. p. 308, paragraph 1; Appendix (I11).
% SW. p. 311, paragraph 1; Appendix (I11).
% The trangdation of thistext can be found in Appendix (1V).
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This set of lectures represents Reinach’s longest single surviving work on ethics;
however, it was never intended for publication. The text that survives was reconstructed
by the editors of the Samtliche Werke from transcripts taken by two of Reinach's
students, Winthrop Bell and Margarete Ortmann.

Based on a reading of the section headings, ‘Grundziige der Ethik’®* would
appear to be a historical lecture course describing different prevailing theories of ethics:
hedonism and egoism, utilitarianism, and Kantian deontology.®* However, the text itself
is much more than this. Beginning by laying out a basic structure in the form of three
spheres, Reinach here lays out the groundwork for his phenomenological theory of
ethics, and defends it by showing how it can succeed where the prevalent theories of
ethics fail.

In the first section, ‘The Problem of Value', Reinach revisits his discussion of
the basic concepts of ethics from Grundbegriffe. To the two concepts he had previously
discussed, moral values and moral rightness, Reinach here adds a third: the concept of
goods. Drawn from Reinach’s experience with the law, the sphere of goods refers to
things that can be possessed, pursued, and taken away from a person, even though they
are intangible: life, happiness, the right to one’s property. These are all distinct from the
person himself or herself, and they are not values, although some may be bearers of
values. Goods and values each form their own respective order of precedence or
‘hierarchy’, indicating that some of each are more important than others.®® Reinach

associates each of his three basic concepts of ethics with its own sphere of ethics: the

61 ‘Grundziige’ trandates as ‘ basic features, ‘ essential features' or just ‘ essentials .

62 The modern revival of interest in Aristotelian virtue ethics would not take place until some years later.
Aristotelian themes in early phenomenological value ethics will be discussed in chapter two.

SW. p. 485, paragraph 3 and p. 486, paragraph 3; Appendix (IV). The word used by Reinach is
Rangordnung, literally an order of ranks. Although often trandated as a ‘hierarchy’, this word is not
meant in the sense of an order of holiness but simply as an order of precedence: ‘A body of persons or
things ranked in grades, orders, or classes, one above another’. (‘hierarchy, n.’, OED Online.
December 2012 (Oxford University Press) <http://www.oed.comvview/Entry/86792> [accessed 16
February 2013])
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sphere of moral values, the sphere of moral rightness, and the sphere of goods. In each
sphere, ‘the problems of ethics [can be] very differently formulated’.**

The second section of the lectures discusses hedonistic, eudaimonistic and
utilitarian theories of ethics. These fall under the heading of ethics of purpose, theories
which attempt to put forward a single goal or purpose as the correct (or necessary) end
of human action. It is based on the achievement of this prescribed purpose that all
actions are to be assessed. According to the theory of psychological egoism, no human
action is possible other than that which serves the perceived self-interest of the agent.
Reinach counters that this is not addressing the questions of ethics at all. Even if the
theory were true, ‘we could still say: all people until now have been egoists, but they
ought not to be so!"® Reinach also denies that it is possible to reduce all of willing to
the pursuit of pleasure. Willing, he argues, involves three components: a motive, a
purpose, and a source. The purpose is that which the agent plans to bring about, but
although this can be something that | expect will give me pleasure, the purpose itself is
often still more than that. The motive is some fact in the past or present that causes me
to want to achieve the purpose; this cannot simply be pleasure or the desire for pleasure
either. The source is an emotion that impels me to act; this can be pleasure, but an
action out of pleasure is not an action for the sake of pleasure. So even if one seeks
pleasure in one's actions, the process of actually willing something cannot simply be
reduced to the seeking of pleasure.

In eudaimonistic and utilitarian ethics, which identify pleasure or happiness as
that which is good and ought to be pursued or maximised, Reinach finds a different set
of flaws. These ethical theories attempt to explain the three concepts of value, rightness

and goods in terms of a single good; for example, pleasure. Reinach argues that, first of

5 S\W. p. 486, paragraph 4; Appendix (1V).
8 SW. p. 487, paragraph 3; Appendix (1V).

36



all, pleasure cannot take over the role of moral value; moral value means goodness in
itself, unaltered by circumstances. For the utilitarians, nothing has value except
inasmuch as it produces a maximum of possible pleasure and a minimum of pain or
displeasure. Nor is anything morally right or wrong in and of itself, only in the sense
that a maximum of pleasure and a minimum of pain are thereby realised. ‘In
utilitarianism, there would be nothing so wrong that it could not be made right by its
possible consequences.’ ®® Reinach acknowledges that pleasure and happiness are goods,
and that they do have significance in ethics.®’ But even if happiness were the highest
good of all, thiswould not be enough to base all of ethics on happiness.

Reinach now moves on to the third section of the lectures, discussing Kantian
ethics. Reinach acknowledges that Kant was correct to reject both emotion-based and
empirical ethics, but he denies that his own theory of values is either of these things.
Rather, he argues that Kant had an overly limited view of the a priori, which caused
him to limit his ethics to purely formal laws. Reinach alows that there is a formal
component to ethics, as embodied in his own concept of moral rightness. for a state of
affairs to be morally right means that it essentially conformsto a formal moral principle.
But the non-formal sphere of values is equally important, if not more important, in fact,
for making concrete decisions in real circumstances, where purely formal rules simply
do not suffice.

To highlight his disagreements with Kant, Reinach ascribes three characteristics
to Kant’s ethics: (1) voluntarism (in that it concerns itself solely with assessing the will,
as distinct from the character of the person); (2) formalism (in that it relies on a purely
formal moral law and assesses all actions based on their compliance with that law); and

(3) rigorism (in that it demands that actions not only conform with, but arise from

% SW. p. 494, paragraph 4; Appendix (1V).
7 S\W. p. 497, paragraph 1; Appendix (1V).
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respect for the moral law). Reinach is critical of all three of these characteristics.
Voluntarism, he argues, limits the domain of ethics too much, ‘crippling and
diminishing’ it.® A voluntaristic ethics is unable to assess the character of a person, or
the rightness of a state of affairs. Pure formalism, meanwhile, makes it impossible for
Kant’s ethics to be directly applied to any real, practical choice. Reinach agrees with
Kant that there is a role in ethics for a formal moral law, but he argues that it cannot
take over the role of non-formal ethics as well.*® And finally, Kant's rigorism leads to a
condemnation of any action that is carried out from a personal inclination (or merely in
accord with one’'s moral duty) rather than from a sense of duty and regard for moral
principles. Kant calls for impartial reflection on all actions and a denial of all personal
preference in one’s decisions. But Reinach contends that inclinations cannot always be
bad — an inclination towards that which is morally valuable, the good in itself, is
evidence of a good moral character, not of any kind of flaw.”® On all three of these
grounds, then, Reinach finds Kant’s ethics flawed.

Though the start of a new section is not indicated, the focus of Reinach’'s
discussion now shifts somewhat away from Kant, towards wider questions about
responsibility and the freedom of the will. Reinach argues that the entire debate of
determinism and indeterminism — whether one's actions are freely chosen or
determined by causal factors — is not atogether relevant for ethics, what is of
importance is that the agent’s actions are his or her own, authored by the individual Ich,
or ‘I'. There are also cases where a person is forced into action by a phenomenal
necessitation, that is, something that is experienced as compelling the person to act

although they are not physically forced into doing so.

% SW. p. 502, paragraph 5; Appendix (1V).
% SW. p. 503, paragraph 4; Appendix (1V).
" SW. p. 506, paragraph 5; Appendix (1V).
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Here, Reinach references an idea originally put forward by Alexander Pfander:
the distinction between willing and striving or conation (Streben).” Strivings are
impulses that have nothing to do with the will, but can impel usto act; for example, fear
at a pea of thunder can cause a person to jump. These kinds of actions are no more
‘determined’ than actions that are rationally willed, but they are ‘unfree’. They do not
reflect the character of the agent in quite the same way that free actions do. This is
reflected in the idea that a person’s responsibility for an action can be diminished in
situations of stress. Given this focus on phenomenal rather than causal freedom,
Reinach concludes that ‘[the] problem of freedom [is] thus ultimately also [a] problem
for phenomenology.’

From the very structure of ethics itself, to the nature of moral decision-making
and motivation, and to the significance of one's free autonomy in ethics, Grundziige

covers a great deal of ground. It is a key part, if not in fact the most important part, of

Reinach’ s extant work on ethics.

1.2.4 ‘DIE APRIORISCHEN GRUNDLAGEN DES BURGERLICHEN RECHTES’

No work of Reinach’s has received greater scholarly attention than this monograph, his
longest single publication during his lifetime. Reinach is best known as a jurist and a
philosopher of law, and Grundlagen was, in Lucinda Brettler’s words, his ‘magnum
opus in that field.” John F. Crosby has called Grundlagen ‘one of the purest, most
perfect pieces of phenomenological analysis which has ever been carried out.’™ Though

the article’'s central question belongs to the philosophy of law, it aso has a broader

- S\W. pp. 508-09, paragraph 2; Appendix (1V).

2 SW. p. 513, paragraph 1; Appendix (1V).

" Lucinda Brettler, The Phenomenology of Adolf Reinach: Chapters in the Theory of Knowledge and
Legal Philosophy (McGill University, 1973), p. ii.

" John F. Crosby, ‘ Adolf Reinach’s Discovery of the Socia Acts', Aletheia, 3 (1983), 143-194 (p. 144).
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significance. Edith Stein acknowledges the influence of Grundlagen on her
Untersuchung Uber den Staat, in which she draws on the significance of Reinach’'s a
priori sphere of law for political philosophy.”™ Reinach’s discussion of social acts, the
distinction between duties and obligations and the very nature of the formal, atemporal
relations and temporal objects that make up the essential foundations of law stretches
into other philosophical fields, including (crucially for the present investigation) the
field of ethics.

In the central argument of Grundlagen, Reinach challenges the theory of legal
positivism, which holds that laws and legal concepts are purely artificial constructs,
with no reality outside of a positive legal code. Reinach argues that all positive law is
essentially founded on concepts that have their own validity prior to, and independently
of, any positing or enactment. These essential foundations do not constitute a ‘natural
law,” nor are they to be confused with the formal moral laws of ethics. Above all, there
isno ideal or perfect legal code that all makers of positive laws should strive to emulate.
The essential foundations of law are no more than foundations, and cannot dictate a
complete positive law.

Grundlagen is made up of three chapters, each divided into three sections. No
one of these chapters or sections is devoted to the discussion of ethics. Rather, in
discussing the law and the essential relations among legal entities, Reinach often
provides a comparison with ethics. It is primarily the sphere of moral rightness that
enters into his discussions in this work; value is referenced only occasionally, and even
in Reinach’s example of why a promise to commit an evil act is not morally binding, the

word ‘value’ does not appear at all.”

> Theinfluence of Reinach and Grundlagen on Stein’s philosophy will be discussed in chapter four.
" For Reinach's discussion of this example, see ‘ The Apriori Foundations of the Civil Law’, trans. by
John F. Croshy, p. 45.
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In chapter one, Reinach introduces his theory of socia acts. A socia act is
delimited as being an act that is ‘according to its essence in need of being heard
(vernehmungsbediirftig)’.”” That is, a social act must be addressed to and understood by
another person in order to be effective. The efficacy of a social act means that there is
some real consequence of its being carried out; in the case of a promise, the ‘prototype
and model of a social act’,” this means the appearance of an obligation on the part of
the one who makes the promise, and the appearance of a claim on the part of the one to
whom the promise is made. This kind of obligation does not represent a moral, a legal
or even a traditional or conventional norm; it does not contain, in itself, any kind of
‘ought’. It is simply a matter of fact, part of the meaning of the promise. If | make a
promise, it is presupposed thereby that | inwardly undertake to fulfil my promise, and
accept the corresponding essential obligation. If | do not really mean to do this, then the
promise is not really a promise; this is a ‘ pseudo-performance (Schein-Vollzug)' ° of the
act of promising, alying promise.

Reinach describes obligations and claims as ‘temporal objects (zeitliche
Gegenstande), ‘of a special kind of which one has not yet taken notice’.?° They are not,
in other words, easily classified. Claims and obligations are not physical things, because
they have no physical form. Even a signed contract is not a physical extension of the
essential obligation relating to it. But claims and obligations are not ideal objects either,
because they have a temporal existence; they come into being and cease to be in
accordance with specific social acts. Nor are they psychic objects, because they
continue to persist even if nobody is thinking about them, or if the social act that

brought them about is forgotten by all concerned. James M. DuBois seems to be correct

™ pid., p. 19.

Armin Burkhardt, ‘Verpflichtung und Verbindlichkeit. Ethische Aspekte in der Rechtsphilosophie
Adolf Reinachs,” in Speech Act and Sachverhalt, p. 239.

™ «Apriori Foundations, trans. by Croshy, p. 22.

& |bid., p. 9.
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when he concludes that Reinach here demonstrates ‘a new category of real being which
is occupied by claims and obligations, those peculiar legal entities which we might call
“ Reinachian objects’” %

In explaining his use of ‘obligation’ here, Reinach distinguishes it from two
other senses of obligation: legal obligation and moral obligation.®? Certain social acts
result in a kind of essential obligation, which can imply a legal obligation, or a moral
obligation, or both; but essential obligation, legal obligation and moral obligation are
always to be understood as distinct from one another. Again, we turn to the case of
promising to clarify these distinctions.

When | make a promise, then | have an essential obligation to carry it out; the
social act of promising presupposes my intent to follow through with the promise, and
the effective performance of the promise means that | accept this obligation. Since live
in a society of laws, it may also be that making a promise places me under a legal
obligation to carry it out. This depends on the precise positive law to which | am
answerable. A positive law is imaginable which would consider every promise binding,
as is one that would consider no promise binding (though whether either of these legal
codes could function in practice is another matter). In practice, most positive legal codes

will strike a middle ground; for example, by prescribing an official procedure for

8 DuBois, Judgment and Sachverhalt, p. 143. It is also possible to imagine that claims and obligations
specificaly could be understood as states of affairs (‘the being obligated of person A to perform a
certain action for person B’). There are two problems with this interpretation. First, technically
speaking, Reinach uses the word object (Gegenstand) to describe what a claim or obligation is. For
Reinach, Gegenstand and Sachverhalt seem to be mutually exclusive categories (for discussion of this
distinction in Reinach’s philosophy, see chapter three, section 3.2.3). Second, claims and obligations
are not the only kinds of legal entities referred to by Reinach. Another is the legal enactment, which is
not so easily expressed as a relation between persons. The only object to which a legal enactment
relates is the state that enacted it, and the state itself may well be classified as a legal entity. A legal
enactment also has as its content something that ought to be, albeit conditionaly, whereas a state of
affairs represents what is. These difficulties are sufficient to support the interpretation of legal entities
astemporal objects of a distinctive and possibly unique kind, just as Reinach describes them.

The language used here is somewhat more ambiguous than Reinach’s own. Reinach terms both the a
priori essential obligation and the legal obligation as \erbindlichkeiten, while the moral kind of
obligation is represented by \erpflichtung. Both trandate into English as ‘obligation’, with
\erpflichtung also suggesting ‘duty’. As duty (Pflicht) has another meaning in Grundlagen, | have
diverged from Crosby’s chosen trandation by trandlating * Verpflichtung’ with *‘moral obligation'.
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making a legally binding promise, and by positing that a promise to break the law is null
and void. But even if the positive law strikes down a promise as illegal and releases the
promisor from his or her obligation, the essential obligation to fulfil the promise
remains unchanged, as the positive law cannot change the essential meaning of what it
isto promise.

Separate from both the legal and essentia obligation to fulfil a promise is the
moral obligation to do so. This is in accordance with a general, formal moral law; one
ought to keep one's promises. Like the essential obligation, the moral obligation does
not depend on any positive law and cannot be ended by any third party. Nor is it
dependent on the content of the promise. This leads to a situation that at first seems very
strange: the general moral obligation to carry out a promise applies even if the content
of the promise is immoral. This is because the principle that one ought to keep one’s
promises is formal and universal; ‘the immorality of the content is irrelevant’.®® But
Reinach is quick to clarify:

Of course it is not irrelevant in every respect —we just mean that it is here of the

greatest importance to keep distinct the various levels [of obligation]. If the

content of the obligation is not morally right, then the duty not to redlize it, is
grounded in this wrongness — and not in the obligation as such.®
From this we see that one moral obligation can carry more weight than another; for
example, the moral obligation not to commit murder outweighs the moral obligation to
fulfil every promise. The balance of moral obligations gives rise to one’s moral duty
(Pflicht), that which one has the highest mora obligation to do — that which,

ultimately, one ought to do. Reinach’s approach here appears to be intended to avoid

any kind of relativism, whether legal or moral; the lesser obligations do not lose any of

8 «Apriori Foundations', trans. by Croshy, p. 45.

8 |bid. There is another important case to consider here, that where a change of circumstances alters the
moral responsibility of a promisor to fulfil his or her promise. As we will see below, Reinach has been
criticised by Armin Burkhardt regarding situations of this kind. We will discuss Burkhardt's criticism
in chapter three, section 3.2.2.5.

43



their own significance, but are merely outweighed by greater obligations. Although
Reinach does not discuss this balance in terms of moral values, we might infer that the
greater obligation is identified by the higher moral value of its content. It is therefore
possible that Reinach is here dancing around the issue of a principle of utility without
wanting to admit to one; i.e., that the highest obligation is distinguished by the fact that
it realises a maximum of moral value and a minimum of moral disvalue when compared
with all other possible courses of action.

The latter two chapters of Grundlagen introduce less material of importance to
Reinach’ s work on ethics, but some points are worth noting. In examining the nature of
legal enactments, Reinach discusses the workings of normative statements about what
ought to be. It is only meaningful to say ‘this ought to be' about something that could
either be or not be. To say ‘two times two ought to equal five' is clearly nonsense,
because two times two can never equal five. But ‘two times two ought to equa four’ is
just as meaningless, because two times two can never fail to equal four.®® Statements
about ‘ought’, then, and by extension all moral rightness and wrongness, have to do
with possibilities, not impossibilities or necessities. This will be important to note as we
critique Reinach’s theory of the personal character in chapter three.

Reinach also gives some intimations as to the nature of the formal moral law
here, as he contrasts the moral law with positive legal codes. The act of positing or
enacting is a socia act, in which a person — vested with the necessary authority
through other, prior social acts — declares that a set of other persons ought or ought not
to act in a certain way. Thus, anyone from the head of a household to a feudal monarch
to the legidative body of a democratic state can posit that ‘no person ought to sted’, and

have this enactment be effective among those who answer to the relevant authority. In

% See*Apriori Foundations’, p. 104.



the efficacy of an act of enacting, an entity comes into being in the form of a legal
principle, or simply an ‘ought’ (Sollen). The formal moral law is made up of oughts in
the same way as a positive law is. The difference is in their source and their
applicability. While positive laws must be posited or enacted, the formal moral law is
‘independent of positing acts of any kind’, and while a positive law is ‘valid only for the
persons for whom the enacting act is efficacious’, the formal moral law ‘is valid under
all circumstances .%°

Taken together with his discussion of moral rightness and the formal moral law
in Grundziige, Reinach’s comments on ethics in Grundlagen provide a valuable insight
into the structure of his ethics. Most of all, Reinach’s comments in Grundlagen provide
our only clear picture of how Reinach understands the concepts of obligation and duty,
and how he relates them to action. We will refer back to Grundlagen particularly for

insight into Reinach’ s theory of moral rightness and itsrole in his ethics.

SECTION THREE
EDITIONS, BIOGRAPHICAL SOURCES AND TRANSLATIONS
This section of the chapter looks at several important sources for the present
investigation that do not fit into the categories of primary or secondary literature. The
first subsection deals with compiled editions of Reinach’s work, of which two exist.
These compilations are indispensable in gaining access to Reinach’s philosophy, as
most of his publications otherwise only appeared in journals, without these
compilations, Reinach’'s Nachlass would be confined to manuscript notes in the

Bavarian State Library.?” However, even these compilations exist in only a few libraries

8 «Apriori Foundations, trans. by Crosby, p. 109.

8 Reinach's archival material is stored at the Bavarian State Library (Bayerische Staatsbibliothek) in
Munich under the sigil ANA 379. The content of this archive is documented in Eberhard Avé-
Lallement, Die Nachldsse der Minchener Phadnomenologen in der Bayerischen Saatshibliothek
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worldwide. The second subsection discusses biographical works, which are helpful in
placing Reinach’s works in their proper context. The third subsection deals with the
existing English-language transations of Reinach’'s works, which are valuable as
introductions to those works and in maintaining translation conventions with regard to

Reinach’s terminology.

1.3.1 CoMPILED EDITIONS OF REINACH'S WORK

Reinach’s various published writings (see above) were re-issued in a collected edition,
entitled Gesammelte Schriften, in 1921,% along with some previously unpublished
material. Following the discovery of new unpublished material, an updated critical
edition was later published in 1989 under the title Samtliche Werke.®

Both of these compilations represent more than just collections of Reinach’s
publications. They also include parts of Reinach’s Nachlass, based on manuscripts and
notes that were never published in Reinach’s lifetime, painstakingly reconstructed by
the editors of the compilations (Edith Stein in the case of Gesammelte Schriften, Karl
Schuhmann and Barry Smith in the case of Samtliche Werke). Samtliche Werke also
contains detailed information on the history, sources and composition of each of
Reinach’ s works.

In the interests of consistency, this thesis will use the Samtliche Werke as its
chief source and reference for Reinach’'s primary works, on the basis of it being the

more complete collection of Reinach’s works. There are variations between the two

(Wiesbaden: Otto Harrassowitz, 1975), pp. 171-80.

8 Gesammelte Schriften (Halle: Niemeyer, 1921). The compilation was edited by Reinach’s former
students, primarily by Edith Stein, with an introduction written by Hedwig Conrad-Martius.

8 samtliche Werke. Textkritische Ausgabe in 2 Banden, edited by Karl Schuhmann and Barry Smith
(Munich: Philosophia Verlag, 1989). The introduction was written by Eberhard Avé-Lallement.
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volumes' presentations of Reinach’s Nachlass. Where such variations appear in the

primary source texts referenced, they will be noted accordingly.

1.3.2 BIOGRAPHICAL SOURCES

There is currently no entirely comprehensive biography of Reinach. He was the subject
of a chapter in John Oesterreicher’s biographical compilation, Walls are Crumbling:
Seven Jewish Philosophers Discover Christ.®® A section in Herbert Spiegelberg’s The
Phenomenological Movement: A Historical Introduction (the first edition of which was
published in 1960) was given over to Reinach’s life and work. Very brief biographical
sketches of Reinach also appear in Eberhard Avé-Lallement’s catalogue of the legacies
of the Munich phenomenologists in the Bavarian State Library,” and in the foreword to
John F. Crosby's trandation of Die Apriorischen Grundlagen des burgerlichen
Rechtes.”? In the same journal issue, Crosby also included a collection of translated
remarks on Reinach from his contemporaries, including Edmund Husserl, Edith Stein,
Dietrich von Hildebrand and Hedwig Conrad-Martius.*

In 1987, Karl Schuhmann and Barry Smith (who were then in the process of
editing the 1989 Samtliche Werke) published a short but detailed intellectual biography
of Reinach.** In doing so they commented that all previous biographies had been either

1y 95

‘very succinct’ ® or (in Oesterreicher’s case) ‘unreliable.”® Their own biography gives a

detailed account of Reinach’s academic career; detail on his personal life is relatively

% Oesterreicher, Walls are Crumbling: Seven Jewish Philosophers Discover Christ (New York: Devin-

Adair, 1952), pp. 87-118.

Avé-Lallement, Die Nachlasse der Miinchener Phanomenologen in der Bayerischen Staatshibliothek

(Wiesbaden: Harrassowitx, 1975), pp. 172-74.

%2 John F. Croshy, ‘ A Brief Biography of Reinach,’ in Aletheia 3 (1983), pp. ix-X.

% ‘Reinach as a Philosophical Personality,’ in Aletheia 3 (1983), Xi-xxxi.

% Schuhmann and Smith, ‘Adolf Reinach: An Intellectual Biography,” in Speech Act and Sachverhalt,
ed. by Kevin Mulligan, pp. 3-27.

% |bid., p. 3.

% 1bid.
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light. In 1993, Schuhmann also wrote a chapter discussing the personal and
philosophical relationship between Reinach and Edith Stein, granting an insight into

Reinach’ s role as a teacher in Gottingen.”’

1.3.3 ENGLISH-LANGUAGE TRANSLATIONS®

The first English-language translations of Reinach’'s work were two separate
trandations of Reinach’s lecture ‘Uber Phanomenologie,’® based on the republication
of that lecture (under the title ‘Was ist Phanomenologie?) in 1951.*® This is the only
one of Reinach’s works for which two different English translations currently exist.*®*
Lucinda Brettler' s thesis The Phenomenology of Adolf Reinach: Chaptersin the Theory
of Knowledge and Legal Philosophy contained trandations of the two fragments (see
Primary Sources 1914-17, above) from Reinach's final years.'® Reinach's article
‘Kants Auffassung des Humeschen Problems was trandated in 1976 by J. N.

103

Mohanty.”™ ‘Zur Theorie des negativen Urtells was trandated in 1981 by Don

" Karl Schuhmann, ‘Edith Stein und Adolf Reinach,” in Sudien zur Philosophie von Edith Sein, ed. by

Reto Luzius Fetz (Freiburg: Alber, 1993), pp. 53-88.

The trandations listed here are valuable resources for the English language reading of Reinach’s work.

At the same time, they do not and cannot serve as authoritative sources for this investigation.

% \What is Phenomenology?, trans. by Derek Kelly, in The Philosophical Forum, vol. 1, no. 2 (1968),
234-256; and Concerning Phenomenology, trans. by Dallas Willard, in The Personaligt, vol. 50, no. 2
(1969), 194-221.

100 Willard's translation was revised in light of the publication of the Samtliche Werke, and was re-issued

online at <http://www.dwillard.org/articles/artview.asp?artl D=21>.

Lucinda Brettler reviewed these trangations comparatively in her thesis The Phenomenol ogy of Adolf

Reinach. Brettler accuses Kelly of ‘ complete ateration of the meaning of the text at point after point’

and ‘total misreading of the German text,” and concludes that this trandation ‘should not have been

published.” By contragt, ‘the trandation entitled “Concerning Phenomenology”, by Dallas Willard, is
quite good in &l respects.” Brettler, The Phenomenology of Adolf Reinach, pp. 240-41. Follwing

Brettler's judgement of these serious flaws in Kelly's trandation, as well as the fact that Willard's

trandation has been updated since Brettler’s time of writing on the basis of newly-emerged works

from Reinach’s Nachlass, this investigation will consider Willard's trandation to be the more useful
reference of the two (though as previoudy noted, the German original shall be considered the
definitive version throughout).

‘On the Phenomenology of Premonitions’ and ‘ Fragment of a Treatise on the Philosophy of Religion,’

trans. by Lucinda Brettler, in Brettler, The Phenomenology of Adolf Reinach, pp. 242-44 and 248-49

respectively.

103 ‘K ant’s Interpretation of Hume's Problem,” trans. by Mohanty, in Southwestern Journal of Philosophy
7 (1976), 161-88.
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Ferrari.’® ‘Die Apriorischen Grundlagen des biirgerlichen Rechtes' was transdated in
1983 by John F. Crosby, together with a brief biographical sketch, detailed annotations
and extended critical commentary.’® In 1987, Barry Smith published a translation of
Reinach’s obituary work, ‘William James und der Pragmatismus'.'® In 1993, James
DuBois published a trandlation of ‘Die obersten Regeln der Vernunftschlisse bei

Kant'.1%

SECTION FOUR
SECONDARY LITERATURE
This part of the chapter will discuss secondary material written about Reinach and his
work, with particular attention to literature that deals specifically with Reinach’s work
on ethics. The discussion will be divided into two sections. The first section covers
critical studies of Reinach’s philosophy that do not deal directly with his ethics. The
second section discusses in detail the few existing works that deal specifically with

Reinach'’ s ethics.

1.4.1 CRITICAL STUDIES

Friedrich Bassenge was one of the first philosophers to critically examine Reinach’s
work, in the first section of his 1930 dissertation Das Versprechen. Bassenge examines
Reinach’s work on the act of promising in the first part of the dissertation, ‘the

phenomenology of promising.” While Bassenge begins by expressing agreement with

104« A contribution toward the theory of the negative judgement’, trans. by Don Ferrari, Aletheia 2 (1981),
15-64.

105 “The Apriori Foundations of the Civil Law’, trans. by Crosby, in Aletheia 3 (1983), 1-142. The
additional historical and critical material islisted in the appropriate sections elsewhere in this chapter.

106 william James and Pragmatism,” trans. by Barry Smith, in Speech Act and Sachverhalt, ed. by Kevin
Mulligan, pp. 291-98.

197 *The Supreme Rules of Rational Inference According to Kant,” trans. by James M. DuBois, in Aletheia
6 (1994), 81-97.

49



Reinach that a promise is not just a statement of intent,'®® he argues that Reinach does
not actually provide a definition of what the promise is.®® Bassenge’s conclusion is that
the essence of the social act of promising is the making of an assurance
(Vertrauenserregung) to another person.™*°

In 1973, Lucinda Brettler became one of the pioneers in the English-language
study of Reinach with her thesis, The Phenomenology of Adolf Reinach: Chaptersin the
Theory of Knowledge and Legal Philosophy, the stated purpose of which was to analyse
and evaluate Reinach’s philosophy as a whole.*™ The thesis, which Barry Smith has

called ‘an extremely useful synoptic treatment,’ **?

covers a wide range of themes in
Reinach’s philosophy, including his work on judgements and states of affairs,
philosophy of law, and ethics. Brettler’'s comments on Reinach’s ethics will be
discussed separately below.

Speech Act and Sachverhalt: Reinach and the Foundations of Realist
Phenomenology, a collection of studies of Reinach’s philosophy in English and German
edited by Kevin Mulligan, was published in 1987, shortly before the publication of the
Samtliche Werke. The chapters of this book cover a wide range of subjects within
Reinach’s philosophy, of which afew are particularly relevant to this investigation. The

first four chapters all deal with Reinach’s theory of social acts, particularly the key

theme of promising, which relates (if indirectly) with Reinach’s discussions of moral

108 ‘Promising is an entirely unique social act. | consider this position of Rainach’s [sic] to be
unassailable. It cannot be doubted that the mere announcement of an intent on one hand, and a
promise on another, are two different things.” Bassenge, Das \ersprechen. Ein Beitrag zur Philosophie
des Sittlichkeit und des Rechts (Leipzip, 1930), p. 9.

109 | bid., p. 10. ‘What description does Reinach offer to replace the foregoing [the statement of intent] ? It
seems to me one must answer: none.’ Bassenge seems to have overlooked a crucial aspect of
Reinach’s descriptive phenomenology, namely that one cannot do justice to an essence by defining it
in terms of other essences.

19 | hid., p. 14. ‘To promise an action to someone means to deliberately bring him or her to the point of
trusting (vertrauen) in that action.’

11 “The thesis expounds, analyzes, and evaluates Adolf Reinach’s philosophical work and his role in the
development of early phenomenology. Reinach’s ontological and epistemological assumptions are
clarified through an analysis of his theories of states of affairs, intentionality and judgments.’ Brettler,
The Phenomenology of Adolf Reinach, abstract.

112 gmith, Adolf Reinach: An Annotated Bibliography, p. 306.
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obligation and duty. The chapters by Wolfgang Kiinne and Barry Smith both deal with
of states of affairs, a key part of Reinach’s phenomenology with a bearing on his theory
of moral rightness. Most importantly for this investigation, Armin Burkhardt’s chapter,
‘Verpflichtung und Verbindlichkeit. Ethische Aspekte in der Rechtsphilosophie Adolf
Reinachs',*** focuses on the discussions of ethics presented in Grundlagen; as such, this
chapter will be given further discussion below. The book aso includes some valuable
additional material including an intellectual biography of Reinach** and a translation of
Reinach’s obituary of William James,™ as well as an extensive bibliography.

In 1992, Wojchiech Zelaniec published an article entitled ‘Fathers, Kings and
Promises: Husser| and Reinach on the a priori.’™'® The central theme of the paper is an
apparent disagreement between Husserl and Reinach on the definition of the synthetic a
priori, but the discussion also has significant implications for both philosophers
writings on socia experience. Ultimately however, in relation to both Husserl’s and
Reinach’ s positions, it is ‘inconclusive.’ '

James M. DuBois delivered a paper on Reinach’s phenomenological realism and
theory of the a priori, with specific reference to his work on the ontology of numbers, at
the 15th annual Wittgenstein symposium in 1993.**% Subsequently, he included an
introduction to Reinach’s * The Supreme Rules of Rational Inference According to Kant’
with his trangdlation of that text in 1994.*° His book Judgment and Sachverhalt: An

Introduction to Adolf Reinach’s Phenomenological Realism deals with a variety of

themes in Reinach’s philosophy, including some that are generally overlooked such as

113 gpeech Act and Sachverhalt, pp. 155-74.

114 By Barry Smith and Karl Schuhmann; see under Biographical Works, above.

15 Tranglated by Barry Smith; see under English-Language Translations, above.

16 |n Husserl Sudies, 9 (1992), pp. 142-77.

17 bid., p. 171.

118 James M. DuBois, The Ontology of Number: Adolf Reinach’s Phenomenological Realism, in
Philosophy of Mathematics: Proceedings of the 15th International Wittgenstein Symposium (Vienna:
Holder-Pichler-Tempsky, 1993), pp. 351-60.

119 James M. DuBois, ‘An Introduction to Adolf Reinach’s “ The Supreme Rules of Rational Inference
According to Kant™ , Aletheia, 6 (1994), pp. 70-80.
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numerology. In this book, DuBois proposed the term ‘Reinachian object’ to refer to
those objects, neither physical nor truly ideal, that are pointed to in Grundlagen in the
form of claims, obligations, laws and more.**

Even in the light of all of these publications, when Kimberly Jaray completed
her doctoral thesis Adolf Reinach’s Contribution to the Early Phenomenological
Movement in 2007, she asserted that the attention given to Reinach’s philosophy to date
had been inadequate, and that aspects of it had been misinterpreted. In the thesis, she
accuses ‘more than one recent commentator’ of misrepresenting Reinach’s philosophy
as Platonistic,"*! a view that she also attacks in a more recent article.*? Jaray published
this thesis in book form in 2009, under the title Doorway to the World of Essences:
Adolf Reinach.*®® Jaray also discusses Reinach’'s theory of states of affairs in Reinach
and Bolzano: Towards a Theory of Pure Logic.'** Here, she compares Reinach’'s
phenomenology, and that of the early Husserl, with the thought of the Austrian school
to which Bernard Bolzano belonged.

In addition to these general examinations of Reinach’s philosophy, there have
been articles more focused on specific areas of Reinach’s philosophy. In 1983,
alongside the first English-language translation of Reinach’s ‘Apriori Foundations of
the Civil Law,” John F. Crosby explored the significance of Reinach’s positing of a

theory of social acts years before speech act theory in its present form was founded.'?

120 James M. DuBois, Judgement and Sachverhalt: An Introduction to Adolf Reinach’s Phenomenological
Realism (Dordrecht: Kluwer Academic Publishers, 1995), pp. 141-43.

121 Kimberly Jaray, Adolf Reinach’s Contribution to the Early Phenomenological Movement, (doctoral
thesis, Wilfrid Laurier University, Canada, 2007), p. 138.

122 Kimberly Baltzer-Jaray, Adolf Reinach is Not a Platonist, in Symposium: Canadian Journal of
Continental Philosophy 13.1 (April 2009), pp. 100-12.

123 Kimberly Jaray, Doorway to The World of Essences: Adolf Reinach (Saarbriicken: VDM Verlag Dr.
M{ller, 2009).

124 Kimberly Jaray, Reinach and Bolzano: Towards a Theory of Pure Logic, in Symposium: Canadian
Journal of Continental Philosophy 10.2 (October 2006), pp. 473-91.

125 Aletheia, 3 (1983), 143-94.
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In 1997, Nebojsa Kujundzic published an article entitled ‘Reinach, Material Necessity
and Free Variation, *?® dealing with the finer points of Reinach’s theory of essences.
Reinach’ s philosophy has seen some comparison with the work of other thinkers
of histime. In 1997, Lars Lundsten completed his doctoral thesis in which he discusses
Reinach’s theory of socia acts alongside J. L. Austin's work on speech acts.*?’ Beate
Beckmann examined themes relating to the philosophy of religion in Reinach’s work
aongside that of Edith Stein in 2003.**® Alessandro Salice's thesis Urteile und
Sachverhalte, published in 2009, compares Reinach’s theory of judgement with that of

the Austrian philosopher Alexius Meinong, aformer student of Brentano.?

1.4.2 WORKS DEALING WITH REINACH'S ETHICcS™

Most of the attention in the above secondary works, including Jaray's, is given to
Reinach’s realism, his work on judgements and states of affairs, or his philosophy of
law and particularly his theory of the social acts. Whether these subjects have been
covered satisfactorily is beyond the scope of this research. What is significant for this
investigation is what the secondary literature has had to say about Reinach’s ethics.

It is not entirely surprising that little attention has historically been given to
Reinach’ s work on ethics. Only two of the four articles identified above as key primary

sources were published in Reinach’s lifetime; the other two existed only as handwritten

126 Dialogue, 36 (1997), 721-39.

127" |_undsten, Communication as Experience: A Reinachian Enquiry (dissertation, University of Helsinki,
1997).

128 Beckmann, Phanomenologie des religiésen Erlebnisses: religionsphilosophische Uberlegungen im
Anschluss an Adolf Reinach und Edith Sein (Wirzburg: Kénigshausen & Neumann, 2003).

129 galice, Urteile und Sachverhalte. Ein \ergleich zwischen Alexius Meinong und Adolf Reinach
(Munich: Philosophia Verlag, 2009).

130 Reinach’s works on ethics are also referenced by Kevin Mulligan in his article ‘On Being Struck by
Value' (2008) <http://www.unige.ch/lettres/philo/enseignants/km/doc/ValueStruck.pdf> [accessed
10/05/2012]. However, for the most part Mulligan simply uses Reinach as an example of a value-
realist alongside Scheler and von Hildebrand, and does not discuss the specific details of Reinach’'s
ethics.
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transcripts until 1989. Nevertheless, studies were made of the work on ethics found in

Grundlagen and Die Uberlegung during this time.

1.4.2.1 THE PHENOMENOLOGY OF ADOLF REINACH

Lucinda Brettler discusses Reinach’s ethics in two sections of her thesis, both times in
conjunction with discussions of his legal philosophy. This level of attention seems quite
appropriate in context, as the scope of the thesis does not alow for detailed discussion
of every aspect of Reinach’s philosophy. Further, at the time when Brettler wrote her
thesis, many of Reinach’s writings had yet to be rediscovered and were believed lost,***
and she did not have access to all of Reinach’s writings on ethics. Her main listed
sources on this subject are Die Uberlegung and a partial version of Grundziige der Ethik
from Margarete Ortmann’ s shorter transcript.

Brettler summarises Reinach’s main arguments and conclusions in Die
Uberlegung on the significance of reflection and its role in ethics and the law. She
concludes that Reinach is correct in pointing out the ambiguity of the significance of
reflection, but takes issue with Reinach’s view that a person’s character can be judged
positively or negatively based on their ability to feel value. She suggests that there are
‘quagmires into which use of the criterion of “ability to feel value” may lead legal

»132

philosophy, such as imposing a death penalty for repeat offenders as ‘defective
social material,” or subjecting prisoners to ‘psychological torture’ in the pursuit of some
form of rehabilitation. In relation to Reinach’s theory of moral value, Brettler suggests

‘we may infer that Reinach would have agreed that nothing more can be demanded of a

13! Brettler describes Reinach’s Nachlass as consisting of ‘only notes and short essays from the World
War 1 period.” (Brettler, The Phenomenology of Adolf Reinach, p. vi) For more on how Reinach’'s
other unpublished writings were recovered, see Avé-Lallement’s preface to the SW., pp. X1 = XIII.

132 Brettler, The Phenomenology of Adolf Reinach, p. 138
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person than that they use whatever degree of ability to feel value that they have,’** but
adds that ‘this is not clear.’® This is a significant charge against Reinach’s value-
ethics; Die Uberlegung places great emphasis on precisely this kind of assessment of an
agent’s character, and the role of persons as the bearers of mora values is also
referenced elsewhere in his work. We will examine Brettler’s criticism more closely in
chapter three.

Regarding Reinach’ s first two spheres of ethics, those of moral value and moral
rightness, Brettler states that Reinach’s concept of morally right states of affairs would
require ‘a more thorough theoretical development [...] to be made useful’.*® She does
not qualify her position on this point to any great degree. In chapter three we will
discuss just how important Reinach’s theory of moral rightnessis to his work on ethics,

and in chapter four we will assess it as a contribution to early phenomenological ethics.

1.4.2.2 "VERPFLICHTUNG UND VERBINDLICHKEIT. ETHISCHE ASPEKTE IN DER
RECHTSPHILOSOPHIE ADOLF REINACHS' %

Like Brettler's thesis, Armin Burkhardt’s chapter in Speech Act and Sachverhalt is
limited to drawing upon sections on ethics in Reinach’s works on the philosophy of law
and the transcripts of Grundbegriffe. Nevertheless, it quite accurately covers the key
ethical themes within * Apriori Foundations of the Civil Law.” First, Burkhardt explores
Reinach’s theory of social acts and shows how Reinach forms a non-ethical, or amoral,
theory of claims and obligations. For Reinach a promise creates a clam and an
obligation because it is part of the meaning of a promise that it does so, not because it is

morally good to fulfil promises (although the latter is till true).

133 | bid. Brettler's emphasis.

34 1hid.
35 |bid., p. 207.
136 | n Speech Act and Sachverhalt, ed. by Mulligan, pp. 155-74.
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As the title of the chapter implies, Burkhardt discusses the difference between
moral obligations (Verpflichtungen) and legal obligations (Verbindlichkeiten), and
shows how moral obligations relate to Reinach’s sphere of moral rightness as laid out in
Grundbegriffe der Ethik. He aso highlights the difference between the mora and ‘a
priori-legal’ spheres, using Reinach’s own example of promising to carry out an evil
action. Next, Burkhardt discusses the distinction between the a priori sphere of law and
the positive law. He shows how the positive law includes ought-statements, or simply
oughts, and how these legal oughts differ from moral oughts. A positive legal ought
states what a person ought or ought not to do if they are answerable to that positive law,
but it can make no clam on people who are outside the appropriate jurisdiction. A
moral ought states what a person ought to do regardless of time or place.

Burkhardt concludes with some critical remarks on the ethical aspects of
Reinach’s legal philosophy. He argues that Reinach goes too far in stating that a
promise and the moral obligation to carry it out continue to apply until the promise is
fulfilled, no matter the circumstances or how they change — a promise to pay afriend a
visit, or go for a stroll with him, must be qualitatively different from promises involving
matters of life and death. He praises Reinach for identifying the social act of promising
precisely with the expression of the promise, but argues that Reinach’s understanding of
social acts as a priori is problematic; ‘“a priori” [here] can always only mean: a priori
under the presupposition of the existence of human beings .**" Burkhardt’'s comments
and criticisms are quite relevant to our discussion of Reinach’s sphere of moral

rightness and we will return to them in more detail in chapter three.

137 Burkhardt, * Verpflichtung und Verbindlichkeit’, in Speech Act and Sachverhalt, p. 173.
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1.4.2.3 ‘ADOLF REINACH: METAETHICS AND THE PHILOSOPHY OF LAW’ 1%

James Dubois' chapter on Reinach in Phenomenological Approaches to Moral
Philosophy**® is one of the most comprehensive discussions of Reinach’s ethics, taking
into account the full extent of Reinach’s work as published in the Samtliche Werke.
However, it does not give as much attention to Reinach’s unpublished works dedicated
to ethics, as to his published works which discuss ethics in a secondary capacity.
DuBois begins the chapter with a brief sketch of Reinach’s life and work, and a
short introduction to his realist phenomenology, before starting discussion of his ethics.
He very briefly examines the posthumous works, Die Grundbegriffe der Ethik and
Grundziige der Ethik, discussing Reinach’s distinction between value and rightness and
his criticisms of Kant in Grundziige. DuBois argues that Reinach’s concept of moral
rightness is incomplete, and does not constitute an ‘actual contribution to practical
philosophy’.**° We will discuss the importance of Reinach’s concept of rightness to
establishing a role for duty in ethics in chapter three. DuBois also finds that Reinach’s
‘foundational convictions regarding the possibility of a* material ethic of value” wholly
overlapped with Scheler's’**' However, Reinach’s belief in the need for a formal
sphere within ethics, distinct from the non-formal or material sphere of values, is one of
the key disagreements between Reinach and Scheler that we will discuss in chapter four.
DuBois next moves on to discuss Reinach’'s value theory as it appears in Die
Uberlegung, which he classifies as a contribution to ‘moral psychology.” He follows

Reinach’s examination of the symbolic relationship between reflection and value, and

138 | n Phenomenological Approaches to Moral Philosophy, ed. by Drummond and Embree, pp. 327-346.

¥ This book deserves particular mention here for its value as a starting point in any investigation of
phenomenological ethics. While the remit of each chapter is only to provide an introduction to one
particular thinker, the book’s scope is comprehensive, covering the history of phenomenological ethics
from the earliest stagesto the turn of the millennium.

10 DuBois, * Adolf Reinach: Metaethics and the Philosophy of Law’, p. 332.

141 1pid. Scheler’s ethics will be discussed in chapter two, and will be compared with Reinach’s in chapter
four.
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finds the most interesting point from a philosophical point of view to be that the worst
possible criminal — the one who lacks even enough moral sensitivity to pause for
reflection — might be spared punishment on precisely that basis.* DuBois then
discusses elements relating to ethics in Reinach’s legal philosophy, examining
Reinach’s social act theory and his work on the nature of enactments and ought-
statements.

DuBois concludes that ‘Reinach’s contributions to ethics per se are rather
meager,’*® but that his work on meta-ethical questions and the philosophy of law is
significant. He critiques Reinach’s theory of the a priori sphere or foundation of law,
first by arguing that Reinach goes too far in his ‘amora approach to legal
ingtitutions.”*** I the essence of ownership is necessary, unchanging, and highly
intelligible,” DuBois argues, ‘then we should be able to consider this essence and then
answer very basic questions about the origination of the relationship of owning.’** But
it is nearly impossible to resolve questions of original ownership without having
recourse to moral considerations of rightness and justice, which Reinach separates from
these legal concerns. Further, Reinach’s concept of essential property rights makes no
exception for cases where property ought not to be recognised. Finally, DuBois
guestions whether Reinach’s a priori sphere of law is in fact as self-evident as Reinach
claims.

DuBois study provides an insightful examination of the meta-ethical
implications of Reinach’s philosophy of law, and some discussion of his value theory.
However, Dubois account here skips over some of Reinach’'s most distinctive

contributions to ethics proper, and overstates somewhat the similarity between

42 DuBois, * Adolf Reinach: Metaethics and the Philosophy of Law’, pp. 336-37.
%3 | bid., p. 340.
1 1bid., p. 341.
%% |pid., p. 342.
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Reinach’s ethics and Scheler’s. We will address these points in more detail in chapter

four.

SECTION FIVE
CONCLUDING REMARKS

In this chapter we have explored and discussed the primary sources that this
investigation has to draw upon, and the secondary literature surrounding our central
guestion. We have seen the chronology and, briefly, the content of Reinach’s body of
surviving work, identified the works that are of particular importance for this
investigation, and seen how these works fit into the wider context of Reinach’ s writings.
We have noted that most of the attention given to Reinach’s philosophy in secondary
literature focuses on his legal philosophy, his theory of social acts, and his work on
judgements and states of affairs. All of these are very important parts of Reinach’s
philosophy, and represent significant contributions on his part to the early
phenomenological movement. In later chapters we will see how these distinct
components of Reinach’s philosophy relate to his work on ethics.

With regard to Reinach’s ethics, we have also seen some of the key questions
and criticisms that have been raised by previous commentators on the subject. Some of
these criticisms will prove to be entirely valid; others, however, can only be properly
addressed when we discuss Reinach’s ethics in detail in chapters three and four.

Before proceeding to do so, however, we must consider the context in which
Reinach’s work on ethics is to be interpreted and assessed as a contribution. To do so,
we must discuss the other philosophers who influenced the development of Reinach’s
ethics and that of early phenomenological ethics generally. This discussion will,

therefore, be the subject of the next chapter.
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CHAPTERII
THE PHILOSOPHICAL BACKGROUND TO REINACH’S ETHICS

Reinach’s work on ethics can be properly located as a contribution to early
phenomenology. This requires that we understand what we mean by ‘ phenomenology’
and ‘early phenomenological ethics'. Y et Reinach’s work on ethics is both broader than
the phenomenological school of philosophy, regardliess of how one characterises that
school. Reinach’s work shows influences as far back as Plato and including — on
various subjects — Hume,* Kant? and Nietzsche.® Thus the discussion in this chapter
cannot be restricted by the characterisation of phenomenology; rather, Reinach’s
contribution to early phenomenological ethics must be understood in relation to this
broader philosophical background to his thought.

The aim of this chapter is to provide a background and a context in which to
understand Reinach’s contribution to early phenomenological ethics. It is divided into
three main sections. The first section addresses the question of what ‘early
phenomenology’ means. It is partly on the basis of the characterisation presented here
that the second and third sections are divided. The second section will discuss
philosophical influences on the development of Reinach’'s ethics, and of early
phenomenological ethics more generally, that pre-date phenomenology as characterised
here. The third section will begin by discussing what ‘early phenomenological ethics
means, before profiling those early phenomenologists whose work influenced Reinach’s

ethics.

! Most notably in his 1911 article ‘ Kants Auffassung des Humeschen Problems’ (see Chapter 1).

As seen in Chapter 1, many of Reinach’s surviving works deal with Kant; no other philosopher’s
name appears more frequently in Reinach’s writings. Several notable examples date from 1911 alone,
including the aforementioned ‘ Kants Auffassung des Humeschen Problems’, ‘ Die obersten Regeln der
Vernunftschliisse bei Kant” and the lecture course published as * Notwendigkeit und Allgemeinheit im
Sachverhalt’. A large section of Grundziige (beginning on SW. p. 497; Appendix (1V)) is given over
to Reinach’s critique of Kantian ethics, which we will discuss below.

¥ See SW. pp. 490-91, 511, 512; Appendix (1V).
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Each of the chosen philosophers will be profiled below on an individual basis,
examining their work on ethics (if any) and the nature of their contact with or influence
on Reinach. This is done for two reasons. for the purposes of comparison, when
showing where Reinach seems to have received ideas from other philosophers, and for
the purposes of contrast, where Reinach’s ideas appear to be unique or original. It is
beyond the remit of this chapter (and of this thesis as a whole) to provide an
independent treatment and critical discussion of the philosophies of any of these
thinkers, rather their ideas are selected and presented here to serve as necessary

background or for comparative purposes to Reinach’s philosophy.

SECTION ONE
WHAT IS ‘“EARLY PHENOMENOLOGY' ?
There have been many attempts to define the term ‘phenomenology’, from the simple
and concise to the lengthy, complex and qualified. Examining the word itself, Dermot
Moran points out that ‘phenomenology means literally the science of phenomena, the
science which studies appearances, and specifically the structure of appearing’.” In
more detailed terms, he states elsewhere that ‘phenomenology is best understood as a
radical, anti-traditional style of philosophising, which emphasises the attempt to get to
the truth of matters, to describe phenomena, in the broadest sense as whatever appears
in the manner in which it appears .> Robert Sokolowski calls it ‘the science that studies
truth [...] the art and science of evidencing evidence'.® Jean-Francois Lyotard finds it

useful to define phenomenology in terms of what it opposes as much as by what it is: ‘it

Dermot Moran, ‘Introduction’, The Phenomenology Reader, ed. by Dermot Moran and Timothy
Mooney (London: Routledge, 2002), p. 4.

Dermot Moran, Introduction to Phenomenol ogy (London: Routledge, 2000), p. 4.

Sokolowski, Introduction to Phenomenology (Cambridge: Cambridge University Press, 2000), p. 185.
Earlier in the same work he writes, ‘Phenomenology is reason’'s self-discovery in the presence of
intelligible objects . (Ibid., p. 4)
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is against psychologism, against pragmatism, against an entire period of occidental
thought [...]. It began, and remained, a meditation on knowledge, and its famous
“putting in parentheses’ consists above all in dismissing a culture and a history, in
tracing all knowledge back to a radical non-knowledge'.” Herbert Spiegelberg spends
the final chapter of his history of The Phenomenological Movement discussing the
‘essentials of the method'® in an attempt to fully describe what phenomenology is, in
retrospect of the history of phenomenological thought as discussed in the rest of the
book.? However, he cautions about the difficulties of defining phenomenology, as ‘the
underlying assumption of a unified philosophy subscribed to by all so-called
phenomenologists is an illuson’.’® There are, in fact, severa senses of
‘phenomenology’, of which ‘early phenomenology’ (which is what concerns us here)
denotes only a part.™*

Yet no question can be answered without an understanding of its key terms.
Recognising there are several kinds of phenomenology (e.g, descriptive-psychological

phenomenology, existential phenomenology, hermeneutic phenomenology, pure

transcendental-idealist phenomenology, dialogical phenomenology) does not change the

Lyotard, Phenomenology, trans. by Brian Beakley, pp. 31-32.
Spiegelberg, The Phenomenological Movement, pp. 677-717.
In brief, Spiegelberg offerstwo criteriato delimit the phenomenological movement for the purposes of
his book:
‘(1) Explicit or implicit adoption by the would-be phenomenologist of [...] two methods:
(a) Direct intuition (in a sense till to be clarified) as the source and final test of all knowledge,
to be formulated as faithfully as possible in verbal descriptions;
(b) insight into essential structures as a genuine possibility and a need of philosophical
knowledge.
(2) Conscious adherence, however qudlified, to the movement as such in full awareness of these
methodological principles. Short of such an expression, a thinker may well be thought of as “really”
belonging to the movement, but it would be unfair to read him into it as an actual member’. (Ibid., pp.
5-6)
Spiegelberg, The Phenomenological Movement, p. Xxvii.
Since severa versions of ‘phenomenology’ were developed in the first half of the twentieth century,
and some of those versions directly opposed Husserl's idea of phenomenology, it is not that surprising
that the question ‘what is phenomenology? was still being raised some fifty years after Husserl had
launched his idea of phenomenology with his Logical Investigations in 1900-01. Cf., Pierre
Thévenaz, ‘ Qu' est-ce que la phénoménologie? , Revue de Théologie et de Philosophie, 1952, 9-30; in
Pierre Thévenaz, What is Phenomenology? and Other Essays, trans. by James M. Edie (London:
Quadrange, 1962).

9

10
11
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fact that we must know what we mean when we refer to ‘early phenomenology’. Even if
we cannot hope to provide a definition that is either concise or precise, a discussion and
a characterisation of what is meant by ‘early phenomenology’ are necessary before we

go any further.

2.1.1 ORIGINS OF EARLY PHENOMENOLOGY

Interpreted broadly as a way of doing philosophy, phenomenology does not have a
defined starting point. ‘Phenomenology has been practiced in various guises for
centuries’,** and Socrates™ and Aristotle™ have been cited as examples of philosophers
employing a phenomenological approach long before it was given that name. In order to
understand what phenomenology is, we must narrow our focus somewhat to concentrate
on those philosophers who attached the word ‘phenomenology’ to this way of doing
philosophy.

It seems appropriate to begin looking for an understanding of what
phenomenology is with the man often regarded as the founder of the phenomenological
movement.” Certainly, the role of Edmund Husserl in the development of

phenomenology cannot be overlooked, and many of the early phenomenologists

12 gmith, David Woodruff, ‘Phenomenology’, The Sanford Encyclopedia of Philosophy (Fall 2011
Edition), ed. by Edward N. Zalta
<http://plato.stanford.edu/archives/fall2011/entries/phenomenology/> [accessed 31 October 2012].
‘Socrates has often been called — by Michael Landmann, for instance —a proto-phenomenologist,
precisely because he spends so much time on unravelling the contradictions and misconceptions
which frequently result from not returning to the proper understanding of what things themselves are'.
Josef Seifert, Back to Things Themselves: A Phenomenological Foundation for Classical Realism
(Boston: Routledge and K. Paul, 1987), p. 14.

John J. Drummond refers to Aristotle as ‘the first phenomenologist of moral experience’. J. J.
Drummond, ‘Aristotelianism and Phenomenology’, in Phenomenological Approaches to Moral
Philosophy, ed. by Drummond and Lester Embree (Dordrecht: Kluwer Academic Publishers, 2002), p.
15.

Even this designation is disputed. Karl Schuhmann and Barry Smith, for example, ‘have no hesitation
in calling [Johannes Daubert] — and not Husserl — the true architect of the phenomenological
movement’. Schuhmann and Smith, ‘Johannes Daubert vs. Husserl’'s Ideas I’, in Review of
Metaphysics 39 (1985), p. 763. We must also take into account the involvement of Franz Brentano,
who, as we shall see, had a key influence on the development of Husserl’s phenomenology.

13

14

15
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considered themselves, at least at first, to be following Husserl. The extent to which this
was actually true is a subject of great controversy.'® However, it is useful to set out with
an understanding of what phenomenology originally meant to Husserl.
Phenomenology as initially understood by Edmund Husserl in the First Edition
of the Logical Investigations meant descriptive psychology, and had its originsin
the project of Brentano. From Brentano, Husserl took over the conviction that
philosophy is a rigorous science, as well as the view that philosophy consists in
description and not causal explanation.*’
Although Brentano inspired Husserl’ s identification of philosophy as a rigorous science,
it isimportant to note that ‘from the very start the conception of scientific method had a
rather different ring for Husserl than for Brentano’.'® Whereas Brentano had in mind
‘the inductive natural sciences ,* Husserl, a mathematician by training, considered the
natural sciences ‘philosophically naive’.®® As time passed, Husserl’s concern with
achieving a sufficient level of rigour would be part of what motivated him to further
develop his understanding of phenomenology, towards his transcendental idealism.
Husserl’s transcendental turn ‘was alleged to be a repudiation of the earlier
realism'?* of his thought. There is much dispute over how this change in Husserl's

viewpoint should be understood,?® but nevertheless, realism was very important to

Husserl’ s students:

18 Husserl’s students from his time in Freiburg, for example, ‘adhered precisely to the late Husserl and

reproached the earlier students for not having understood the redl intention of the master’. Theodore

de Boer, ‘ The Meaning of Husser!’s Idealism in the Light of his Development’, trans. by H. Pietersma,

Analecta Husserliana, 2 (1972), p. 322.

Moran, Introduction to Phenomenology, p. 7.

Spiegelberg, The Phenomenological Movement, p. 72.

Ibid. This, however, is true only of Brentano’s understanding of ‘genetic psychology’, the natural

scientific component of empirical psychology. For ‘descriptive psychology’, Brentano proposed a

method that, as Moran notes, is not causal, but involves a direct (non-hypothetical), intuitive (non-

theoretical) a priori examination of ‘pure’ psychical-phenomena. See, Franz Brentano, Descriptive

Psychology, trans. and ed. by Benito Miller (London: Routledge, 1995), p.8. Where Husser| differs

from Brentano, methodologically, isthat Husserl advances a descriptive-eidetic method for Brentano’s

new science of descriptive psychology. See, Spiegelberg and de Boer.

% David Bell, Husser| (London: Routledge, 1990), p. 158.

2 De Boer, ‘The Meaning of Husser!’s Idealism’, p. 322.

2 De Boer, for example, takes the view that while Husserl was at one time a realist, ‘the realism of the
Logical Investigations is a presupposition which must be surrendered if the theme of intentionality is
to be fully carried through'’. Ibid., p. 327.

17
18
19
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This [realist] conception of the nature and goa of phenomenology alowed

Reinach and other phenomenologists a manner in which to analyze experience

with its essential connections without either falling prey to psychologism or

resorting to Platonism: phenomenology for them was truly arealist aternative.?
Husserl’s perceived departure from this early conception of phenomenology did not
mean that phenomenology of that kind ceased to exist. Many who belonged to the
Gottingen and Munich circles of phenomenologists — in large part having been
influenced by Husserl’s work as well as by the teaching of Theodor Lipps®* — stood by
an early, realist phenomenology and rejected Husserl’s new transcendental approach.
Reinach, for instance, ‘remained a realist untouched by any transcendentalising
tendency’.”® The kind of phenomenology to which these philosophers held can be
identified as ‘early phenomenology’,® ‘classic phenomenology’,?’ realist
phenomenology or Munich and Gottingen phenomenology.

Since his work is the focus of our investigation, let us now turn to Reinach
himself. Described by Hedwig Conrad-Martius as ‘the phenomenologist par
excellence’,”® Reinach was a vital influence on the development of the Gottingen
phenomenological circle.® Here, though, our expectation of finding a simple definition
is at its lowest yet. Reinach does not deal in concise definitions; a definition alone, he
contends, ‘cannot bring the fact itself (der Sache selbst) a hair closer to us.* But this

very opposition to simple definitions tells us something about phenomenology for

Reinach: phenomenology is concerned with seeing (erschauen) and making evident

% Jaray, ‘ Reinach and Bolzano’, p. 473. Thévenaz calls this a ‘realism of ideal essences’, ‘ Qu’ est ce que

la phénoménologie?, p. 13, p. 21.

On Lipps relationship to the phenomenological movement, see his profile below, section 2.2.4.1.

% Salice, Urteile und Sachverhalte, p. 20.

% The term used by the North American Society for Early Phenomenology (NASEP).

2" peter H. Spader, Scheler’s Ethical Personalism: Its Logic, Development and Promise (New York:
Fordham University Press, 2002), p. 9.

% John F. Croshy, ‘ Adolf Reinach’s Discovery of the Socia Acts, p. 143.

% Even Husserl is said to have credited Reinach with helping him to understand his own work. ‘“It was

really Reinach who introduced me to my Logical Investigations, and in an excellent way”, Husserl

once said lightly and yet in earnest’. Oesterreicher, Walls are Crumbling, p. 100.

Reinach, ‘ Concerning Phenomenology’, trans. by Willard; SW. p. 532. We would generaly trandate

‘der Sache salbst’ as ‘the thing itself’; what is meant is the essence that one is aiming to describe.
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30

65



essences given in experience that cannot be simply defined. Reinach’s opposition to
simple definitions is not a sign of defeatism, but merely the beginning of a more
conscientious approach to problems. Thus, in his Marburg lecture Uber
Phanomenologie, Reinach states his intention as follows:

| have not set myself the task of telling you what Phenomenology is. Rather, |

would like to try to think with you in the phenomenological manner. To talk

about phenomenology is the most useless thing in the world so long as that is
lacking which alone can give any talk concrete fullness and intuitiveness: the
phenomenological way of seeing and the phenomenological attitude. For the
essential point is this, that phenomenology is not a matter of a system of
philosophical propositions and truths — a system of propositions in which all
who call themselves ‘Phenomenologists must believe, and which | could here
prove to you — but rather it is a method of philosophizing which is required by
the problems of philosophy.®!
Reinach here indicates that phenomenology is not a set of philosophical answers, but a
way of approaching philosophical questions enabling ‘concrete fullness and
intuitiveness’' in talking about such problems. Thus phenomenology, for Reinach, is a
means to achieve philosophical knowledge, not an end to be pursued in itself. Reinach
places descriptive psychology among the sciences, while clearly distinguishing it, as
Brentano initialy did in his lectures on Descriptive Psychology at Vienna University
(1887-1891), from ‘ genetic psychology’, which is ‘a science of empirical laws'.*

Like Husserl before him, Reinach indicates phenomenology to be concerned
specifically with eidetic knowledge, knowledge about the essential characters and
characteristics, or simply the essences of things. This is far from a simple task; far,
indeed, from a matter of simply providing definitions. ‘If we wish to mark out the class
of judgments which are propositions (Urteilssatze), for example, as the class which

consists of all of those propositions that are either true or false, then the essence of the

proposition and of the judgmental proposition — that which it is, its “whatness’ (Was)

3L hid.; SW. p. 531. Reinach’s emphasis.
% |bid.; SW. p. 533,
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— has come no closer to us thereby’.*® There is a significant distance between simply
intending or grasping something on the one hand, and understanding its essence on the
other; this distance is by no means an easy one to overcome. Rather than even try,
sciences whose task it is to directly intuit essences ‘have avoided that task up to now’.**
Phenomenology as a method aims to succeed where other sciences have so far failed; it
seeks to intuit ‘apriori knowledge',* in the form of essences, despite the difficulties that
are known to accompany such a task.

As previously noted, one of the characteristics of early phenomenology —
Reinach’s phenomenology included — is a commitment to realism. Lucinda Brettler
indicates that this position needs to be clarified: ‘Reinach was a realist. This
characterisation alone, however, is also misleading’.*® As a phenomenologist, Reinach
is concerned with what is given in experience. There is no presupposition that any
specific perception proves that something real is being seen. But specific experiences
can still be analysed, and insights drawn from them. ‘The fact that we can intuitively
visualise motion’, for example, ‘gives us absolute evidence of its existential
possibility’.*” This does not mean that Reinach denies any significance to the ideal. * For
Reinach objectivity [...] includes both ideal and rea existents. By attributing to both
kinds of existents a status independent of consciousness, Reinach avoids idealism and
scepticism’ . ®

So far, then, phenomenology appears to us as a philosophical method or
approach, intended to be rigorous and in some sense scientific, based on a faithful

description of appearances, in the manner in which they appear, that aims at intuitive

% |bid.; SW. p. 532.

% |bid.; SW. p. 533,

% Concerning Phenomenology’, trans. by Willard, passim.

% Brettler, The Phenomenology of Adolf Reinach: Chapters in the Theory of Knowledge and Legal
Philosophy (doctoral thesis; McGill University, 1973), p. 76.

37 1hid., pp. 89-90.

% |bid., p. 78. Hence, Reinach subscribes to a ‘realism of ideal essences’ asreferred to above, n. 23.
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insight into essential, a priori truth about real and ideal things in themselves.*

However, not all of these characteristics are universal to all understandings of

phenomenology. Husserl’s departure from his realist roots, above all, would change

everything for his early realist philosophers.

2.1.2 HUSSERL'S TRANSCENDENTAL TURN AND LATER PHENOMENOLOGY

Between the publication of his Logical Investigations (1900-1901) and that of his Ideas

| (1913), Husserl’s understanding of phenomenology was perceived to undergo radical

changes. The nature of and reasons for these changes are, to say the least, controversial.

There is not even universal agreement on whether Husserl’s actual project changed at

al, although there was certainly a process of development in his phenomenological

method. It is clear, nonetheless, that during this time Husserl came to be divided from

some — indeed mogt, if not all — of his early students and colleagues over the question

of what ‘phenomenology’ meant.*’ No precise dates can be placed on the change within

Husserl’s thought, but ‘in 1907 [Husserl] delivered a series of five lectures which, for

39

40

See, Husserl, Ideas |, 866 Faithful Expressions of Clear Data. Unambiguous Terms, and 875
Phenomenology as a Descriptive Eidetic Doctrine of Pure Mental Processes.

Of the controversies dividing the early and later phenomenologists, one in particular is worth noting
here. ‘In retrospect Husserl made Reinach responsible for a kind of Platonism among
phenomenologists which had distorted the picture of true phenomenology’. Spiegelberg, p. 192. This
alegation of Platonism against Reinach is a contentious issue in itself. Certainly, Reinach’s initial
interest in philosophy was inspired by Plato, but it is not accurate to describe his phenomenology as
outright Platonistic. Kimberly Baltzer-Jaray identifies three charges in particular that have been used
to suggest that Reinach’s theory of states of affairs is Platonistic. The first, that Reinach believes in
states of affairs subsisting ‘independent of any judgment or cognition on our part’, is true; in other
words, Reinach believes that there are such things as true facts. The second point is that Reinachian
states of affairs ‘ constitute a special “realm”’ (aword with ‘blatant Platonistic connotations’) separate
from the world of objects. This is simply not borne out in Reinach’'s use of language; ‘ Reinach never
uses the word “realm” (Gebiet) when describing states of affairs’, and there is no indication that states
of affairs exist in a world separate from the world of objects, although states of affairs are not objects
themselves. The third allegation is ‘that states of affairs have an eternal or immutable existence in
contrast to temporal objects'. Thisis not accurate either, since for Reinach the existence of an object is
a state of affairs. If objects are temporal, it is not possible that states of affairs are atemporal. See,
Baltzer-Jaray, Doorway to the World of Essences, pp. 91-101.
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the first time, made public the fact that his philosophy had taken a “transcendental turn”
away from naturalism’.**

Husserl’s transcendental turn was only the beginning of a major shift in
phenomenological thought; or, perhaps better said, it was just one step in his
development of phenomenology, a process that was already underway and one that
would continue. Later philosophers who took their cues — at least to some extent —
from Husserlian phenomenology would diverge still more radically from the method as
understood by the Géttingen and Munich phenomenologists. Although Martin
Heidegger is one of the most prominent names to be associated with phenomenology,
the meaning that he gave to phenomenology was simply not recognisable as such to
Husserl's earlier (or later) students.”” The informal and comparatively short-lived
Bergzabern circle of phenomenologists gathered largely in opposition to these
transformations in phenomenological thought, rallying around Reinach’s writings as
representing, in their minds, the original and true meaning of phenomenology.*® Edith
Stein, who went on to become a member of the Bergzabern circle after leaving her
position as Husserl’ s assistant, described Husserl’ s transcendental approach ‘as areturn
to Kantianism, as an abandonment of that very move towards the object in which one

saw Husserl’s greatest merit, and of that ontology that signifies the discovery of the

“L Bell, Husserl, p. 153. Husserl himself dates his conversion to transcendental phenomenology around

this time (1907-1908), after he undertook in his seminars an eidetic comparative analysis of the mode
of ‘being as thing’ (Sein als Ding) given to outer perception and the mode of ‘ being as (conscious)
experience’ (Sein als Erlebnis) given to inner perception. See, de Boer, The Development of Husserl’s
Thought, pp. 322-23.

Shortly after Reinach’s death in 1917, Husserl gave Heidegger access to some of Reinach’s material
(prepared by Edith Stein, Husserl’s assistant at that time) in June 1918. See, Theodore Kisiel, The
Genesis of Heidegger’s ‘Being and Time' (Berkeley: University of California Press, 1993), p. 75. The
nature and extent of influence of Reinach on Heidegger's thinking, however, is outside the scope and
parameters of our study.

On this stage in the history of realist phenomenology, see Joachim Feldes, ‘A Yet Hidden Story —
Edith Stein and the Bergzabern Circle’ in Intersubjectivity, Humanity, Being. Edith Sein's
Phenomenology and Christian Philosophy, ed. by Haydn Gurmin and Mette Lebech (Traugot-Bautz,
libri nigri, forthcoming).
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essential structure of the objective world’.* As far as Husserl was concerned, however,
his transcendental turn was precisely what was needed to truly follow through his
phenomenological project, a goal that could not be achieved until he had refuted the
natural attitude.

The precise differences between the early and later approaches to
phenomenology are a matter of considerable debate. Josef Seifert, for example, asserts
that throughout his phenomenological project, Husserl remains concerned with ‘ getting
at the essences of things. First, eidetic analysis of essences, then genetic
phenomenology uncovering the constitution and origin of essences, is his goal’.*> While
Husserl does indeed continue to discuss essences in Ideas | and beyond, the degree to
which eidetic analysis is an important or interesting component of transcendental
phenomenology has been disputed by some commentators. David Michael Levin argues
that ‘the kind of evidence Husserl ascribes to essences (or to their correlative eidetic
insights) is not demonstrably possible’,*® and that ‘the Wesensschau, in sum, tends to
ensnare us in the labyrinths of a mischievous visualism’.*” Dan Zahavi, on the other
hand, questions even the significance of essences as a concern for Husserl, pointing out
that ‘this interest in essential structures is so widespread and common in the history of
philosophy that it is nonsensical to take it as a defining feature of phenomenology’.*

Certainly, essence has not always been the focus for those investigating Husserl’s

phenomenology, as Jan Patocka commented:

“Edith Stein, *Uber die weltanschauliche Bedeutung der Phanomenologie’ (1932) in Welt und Person.
Beitrag zum christlichen Wahrheitsstreben (Louvain/Freiburg: Nauwelaarts, Herder, 1962), p. 11.

> Seifert, Back to Things Themselves, p. 140.

6 David Michael Levin, ‘Husserlian Essences Reconsidered’, in David Carr and Edward S. Casey, eds.,
Explorations in Phenomenology: Papers of the Society for Phenomenology and Existential Philosophy
(The Hague: Martinus Nijhoff, 1973), p. 171.

" hid., p. 173.

8 Dan Zahavi, Husserl’s Phenomenology (Stanford University Press, 2003), p. 37. There are, however,
different meanings to the concept of ‘essence’ in the history of thought, but a phenomenology that did
not focus on ‘essential structures’ of our experience would be, nonetheless, nonsense for Husserl (as
he eventually thought of Heidegger's (controversid) development of his own idea of
‘phenomenology’).
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For many years analysts and commentators on Husserlian thought concentrated
on the transcendental basis of knowledge and on the constitution of being (I’ &tre)
in transcendental consciousness. During the existential vogue, one rapidly
passed over the doctrine, expressed in the Logical Investigations and developed
systematically in the first chapter of Ideas, in the Formal and Transcendental

Logic and in the Experience and Judgement, of an eidetic intuition as a major

process yielding general theses which are independent of empiricism.*

The full range of controversies and interpretations that exist in relation to
Husserl’s transcendental turn is beyond the scope of our present investigation. Most of
the approaches we have not covered derive to at least some extent from the work of
Husser| or that of Heidegger, but each also has its own unique characteristics.*® For our
current purposes it is sufficient to clearly distinguish between early phenomenology
(which iswhat we aim to characterise) and other forms of phenomenology. Whether one
approach or another is ‘right’ does not have a bearing on the central question of this
thesis. What we can conclude, nonetheless, is that Reinach subscribes to some version

of realism in relation to the existence of essences or essential features of our experiences

which he wishes to examine in his work in philosophy and phenomenology.

2.1.3 CHARACTERISTICS OF EARLY PHENOMENOLOGY

From the above, we have enough information to lay out a characterisation of early
phenomenology. This still does not mean that every early phenomenologist understood
the method or its goals in exactly the same way. However, there is enough common

ground for usto propose the following set of characteristics:

" Jan Patocka, ‘ The Husserlian Doctrine of Eidetic Intuition and Its Recent Critics, trans. by F. Elliston
and P McCormick, in Elliston and McCormick, eds., Husserl: Expositions and Appraisals (Notre
Dame: University of Notre Dame Press, 1977), p. 150.

Heidegger’'s interpretation of phenomenology is sufficiently different from Husserl’s, and sufficiently
influential, ‘that Husserl could not be regarded today, either philosophically or historically, as the only
founder of twentieth-century phenomenology’. Cyril McDonnell, ‘Brentano’s Revaluation of the
Scholastic Concept of Intentionality into a Root-Concept of Descriptive Psychology’, Yearbook of the
Irish Philosophical Society (2006), 124-171, (p. 171).
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1. Identification with a version of phenomenology as a philosophical approach.>
2. Description of phenomena, rather than explanation, as the goal of philosophy.
3. Intuition based on experience as a means to philosophical insight.
4. The distinction of a real world, external to the experiencing subject, from the
subject’ s experiences as such.
5. Concern with accessing a priori eidetic knowledge about the ‘things
themselves'.
While there is much more to phenomenology than this, for the purposes of our
investigation, this set of characteristics is sufficient to delineate a field of ‘early
phenomenology’ within which Reinach’s work on ethics can be understood as a

contribution.

SECTION TWO

EARLY INFLUENCES

The period of early phenomenology to which Reinach belongs, in both a historical and a
philosophical sense, pre-dates the modern revival of virtue ethics, such as, exemplified,
for instance, by Elizabeth Anscombe's essay Modern Moral Philosophy.®® There is,
nevertheless, a strong case for regarding Aristotle as part of the background to early

phenomenology, and thus to the associated approaches to ethics.

1 We do not mean here that the characterisation of early phenomenology is recursive or redundant (that
‘phenomenology’ should be part of the definition of phenomenology). Rather, for the purposes of our
characterisation, it will be required that the early phenomenologist use that term to describe his or her
own way of doing philosophy.

%2 First published in Philosophy 33 (1958), pp. 1-19.
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2.2.1.1 ARISTOTELIANISM AND PHENOMENOLOGY

Brentano was well versed in Aristotle’s philosophy, and wrote several books (including

his first two published works) on Aristotle.>® With regard to philosophical method, John

J. Drummond has gone so far as to give the title of ‘the first phenomenologist of moral

experience’ to Aristotle> Likewise, John F. Crosby has likened Scheler's and von

Hildebrand’s value-theories in particular to virtue ethics.> Scheler, however, would not

have agreed with this likening of his ethics with Aristotle’s, as he considered

Aristotelian ethics to be an ethics of goods and purposes, and so, fundamentally

incompatible with a non-formal ethics of values.® Certainly, there are points of

distinction between value ethics and virtue ethics, which we will discuss below as we

examine the relationship between the two approaches.
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Brentano’s first book was Von der mannigfachen Bedeutung des Seienden nach Aristoteles (Freiburg:
Herder, 1862) and his second, his 1866 habilitation thesis was on Die Psychologie des Aristoteles,
insbesondere seine Lehre vom nous poietikos (Mainz, 1867). Brentano turns away from this approach
to psychology in his next published work in 1874, his Psychologie vom empirischen Standpunkt
(Leipzig, 1874), wherein he now maintains that the science of psychology is founded in the ‘inner
perception of our own psychical phenomena’, rather than as the science of the soul of living beings
(animals, plants, human beings). Cf., Brentano, Psychology from an Empirical Sandpoint, Book |
Psychology As A Science, Chapter 2 * Psychological Method with Special Reference to its Experiential
Basis (§ 2 ‘Uber die Methode der Psychologie, insbesondere die Erfahrung, welche fir sie die
Grundlage bildet’), trans. by Antos. C. Rancurello, D. B. Terrell & Linda L. McAlister (London:
Routledge & Kegan Paul, 1973; Routledge, 1995), pp. 40-44. Brentano, therefore, switches to and
subscribes to a Cartesian-Lockean-Humean view of psychology in his idea of a new descriptive
psychology, a position that Husserl also later advanced in his work in phenomenology.

John J. Drummond, ‘Aristotelianism and Phenomenology’, in Phenomenological Approaches to
Moral Philosophy, ed. by Drummond and Lester Embree (Dordrecht: Kluwer Academic Publishers,
2002), p. 15.

John F. Crosby, ‘Dietrich von Hildebrand: Master of Phenomenological Value-Ethics, in
Phenomenological Approachesto Moral Philosophy, p. 494.

‘Aristotle’s ethics is in essence an ethics of “goods’ and “ objective purposes,” one that | reject [...] It
isonly after the collapse of ethics of goods and purposes, with their self-reliant “absolute’ world of
goods, that “non-formal value-ethics’ could come into being’. (Formalismin Ethics and Non-Formal
Ethics of Values, trans. by Manfred S. Frings and Roger L. Funk (Evanston: Northwestern University
Press, 1973), 5" ed., p. xxviii) ‘Goods for Scheler are the objects that bear values; unlike values
themselves, goods come into being, cease to be and change in value, and are thus not a suitable basis
for ethicsin the way that values, with their unchanging hierarchy, are. See below, section 2.3.4.4.
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2.2.1.2 ARISTOTELIAN ETHICS

Aristotle's Nicomachean Ethics is divided into ten books;>" the topic of books two to
four is ‘virtue or excellence of character’.*® Aristotle takes on board the shared idea in
Greek philosophy that the highest good is happiness,® and identifies the happy life, the
life lived well, with the virtuous life, that is, one guided by virtue or excellence.®
‘Neither by nature, then, nor contrary to nature do the virtues arise in us; rather we are
adapted by nature to receive them, and are made perfect by habit’.%* Habit (ethos, to
which Aristotle traces the very origin of the word ethike,®? ethics) has a very important
role here; developing a virtuous character through habit and training is the first step
towards becoming a good person and living a good, happy life. As examples of virtues
identified by Aristotle, Crisp lists ‘courage, temperance, generosity, magnificence,
greatness of soul, even temper, friendliness, truthfulness, wit, justice and friendship’.%
Aristotle indicates that virtue represents moderation between extremes. ‘ Excess
and defect are characteristic of vice, and the mean of virtue'.** Perfection in virtue
means striking a precise balance. Perfect generosity, for example, would mean giving
exactly the right amount to the right people, no more and no less. This is part of the

reason why experience and habituation are so important in learning to be virtuous; only

through experience can one really learn to strike the right balance between excess and

" Of these ten books, ‘ three — books v—vii — are shared with the Eudemian Ethics, and usualy thought to

belong to that earlier work’. (Roger Crisp, introduction to Aristotle, Nicomachean Ethics (Cambridge
University Press, 2000), p. vii)
% Christopher Charles Whiston Taylor, introduction to Aristotle, Nicomachean Ethics (Cary, NC: Oxford
University Press, 2006), p. xi.
% Aristotle, Nichomachean Ethics, trans. by W. D. Ross, in Aristotle’s Ethics, ed. by Mark Warnock
(London: Faber and Faber, 1973) | 1095a16-20. ‘ Verbally there is very general agreement; for both the
general run of men and people of superior refinement say that [the highest of all goods] is happiness,
and identify living well and doing well with being happy’.
Ibid., | 1098a 17-19. ‘Human good turns out to be activity of soul in accordance with virtue, and if
there are more than one virtue, in accordance with the best and most complete’.
® bid., 11 1103a23-25.
%2 pid., 11 1103a17-18.
% Roger Crisp, introduction to Nicomachean Ethics (1961), p. xviii
% Nichomachean Ethics, trans. by Ross, |1 1106b 32-33.
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deficit. To properly recognise virtues and virtuous action calls for phronesis, practical
wisdom or simply prudence. As it is possible to recognise greater practical wisdom and
virtue in others than one possesses personally, certain individuals come to be recognised
by others as possessing wisdom in matters of good, and ‘it is to [these] that one will
entrust such matters.® A person of recognised practical wisdom is referred to as a
phronimos.

Since ‘there is a necessary connection between thinking something and doing
it’,% possession of practical wisdom and thus knowledge of what is good will naturally
lead to good action. ‘Practical wisdom issues commands, since its aim is what ought to
be done or not to be done’.%” However, Aristotle indicates that this is not a matter of
total necessity; a person can believe one thing to be best, and yet do something else.
Aristotle discusses behaviour of this kind under the term akrasia (‘incontinence’).®®

In discussing the relationship between Aristotelian ethics and modern virtue
ethics, C. C. W. Taylor puts forward four aspects that are ‘central to the theory [of
virtue ethics] and broadly Aristotelian in inspiration’. These are ‘(i) the primacy of
character’, whereby ethical evaluations focus on the character of the agent more than on
his or her actions; ‘(ii) the primacy of habituation’, whereby the development of the
character through some kind of habituation is emphasised; ‘(iii) the centrality of moral
sensibility [or] practical intelligence’, whereby an important role is given to some sense,
faculty or other property of the human being that allows him or her to intuitively
recognise the good; and ‘(iv) the centrality of well-being’, whereby the theory

emphasises the importance of happiness or flourishing through the life well-lived.®

& hid., VI 1141a26-27.

€ Ackrill, Aristotle’s Ethics, p. 31.

67" Nicomachean Ethics, trans. by Ross, VI 1143a8-10.

€ Ackrill, Aristotle’s Ethics, p. 31.

% Taylor, introduction to the Nichomachean Ethics, pp. xvi-xvii.
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We see aspects (i) and (iii) as particularly prominent in phenomenological value
theory. The person or personal character is an important bearer of values for Reinach
and for Scheler,”® and most phenomenological value theorists hold that the feeling of
values involves a ‘receptivity to value’,”* ‘emotional intelligence’,’? or other intuitive
sense of what is valuable. In Reinach’s view, sensitivity or receptivity to moral valueis,
in itself, a moral value. Aspect (ii) is at least hinted a by Reinach,” but generally
speaking is not prominently featured in value ethics. Aspect (iv) is suggested by
Reinach’ s discussion of the sphere of goods (see chapter three), and is also explored by
Stein when she discusses the role of values in the development or growth of
communities and individuals (see chapter four).

There is much clearer evidence of an Aristotelian influence in the early
development of Dietrich von Hildebrand’s ethics. In his 1922 work Sttlichkeit und
ethische Werterkenntnis,”* von Hildebrand uses the term ‘virtue’ (Tugend) alongside the
more usua ‘value', and the very first page contains a citation from the Nicomachean

Ethics.” Direct evidence of this influence is not so visible in von Hildebrand's later,

major work, Christian Ethics.

™ In particular, Scheler identifies the ‘moral tenor’ or ‘disposition’ (Gesinnung) of the person as a bearer

of values. * Without a good moral tenor there isno good deed’. (Scheler, Formalism, p. 114)
™ S\W. p. 307, paragraph 3; Appendix (I11).
2 Mette Lebech, ‘Stein's Phenomenological Value Theory’, in Yearbook of the Irish Philosophical
Society (2010), p. 146.
In Grundziige, Reinach refers to an ‘ objective attitude’ of concern with values which a person can be
led into, for example, through the appreciation of art. SW. p. 491, paragraph 1; Appendix (IV).
Reinach’'s exact meaning is not entirely clear, but it seems that it is at least somewhat possible to
habituate oneself in the objective attitude. We will discuss this issue further in chapter three, section
3.2.1.6.
Written on the occasion of Husserl’s birthday and published in volume 5 of the Jahrbuch, pp. 463-
602.
> The reference isto book VI, chapter 13, 1144b 25-30, where Aristotle discusses why virtue is distinct
from mere accordance with right reason.
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2.2.1.3 ARISTOTLE AND REINACH

Despite the similarities noted above, it is quite difficult to establish a direct influence of
Aristotle’s ethics on Reinach’s. Reinach does not refer back to Aristotle in his ethics the
way he does to most of the other philosophers discussed in this chapter. Reinach does
discuss the ‘pious dream [of the] ancient Greeks ® that happiness and goodness are
necessarily linked, a theme present in Aristotle's ethics, but even here Reinach does not
refer to Aristotle by name. Reinach does briefly reference Aristotle’s philosophy in
some of his works (for example, in ‘The Supreme Rules of Rational Inference
According to Kant'’’), but we do not have the same historical evidence for Reinach
taking an interest in Aristotle as we do for hisinterest in Plato.

Reinach’s value ethics resembles an ethics of virtues in the same way that
Scheler’s or von Hildebrand's does. Most of al in his investigation of the ethical
significance of reflection in Die Uberlegung, Reinach emphasises the assessment of the
person (more precisely, the personal structure) as a bearer of values. He does not refer
to these values of the personal character by the word ‘virtue' (Tugend), but the role
moral values play in his ethics — in that values of the personal character are evidenced
in one’'s actions, and in that those values will lead a person to prefer actions that are
valuable — resembles that of virtues in Aristotelian ethics. Receptivity or sensitivity to
value, and love or respect of value, are both moral values of the personal character and
are reflected in the I’s reaching of resolutions to act.”® However, there are noteworthy
differences here as well. Aristotle considers practical wisdom to be an intellectual

virtue, rather than a moral virtue or virtue of character,” whereas Reinach is clear that

® S\W. p. 496, paragraph 5; Appendix (1V).

""" See‘The Supreme Rules of Rational Inference According to Kant’, trans. by James M. DuBois, p. 96;

S.W. p. 65.

See SW. p. 299, paragraph 2, and p. 301, paragraph 2; Appendix (I11).

™ Aristotle, Nicomachean Ethics, || 1103a 6-8. As transated by Ross: © We say that some of the virtues
are intellectual and others moral, philosophic wisdom and understanding and practical wisdom being
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receptivity to value is itself a moral value. Reinach also does not distinguish between
moral value of the kind borne by persons and that borne by actions, describing actions
as inherently possessing certain characters of moral value.*

As we discuss Reinach’'s ethics in the next chapter, these themes will be
highlighted further. We must accept the caveat, however, that there is no definitive
evidence of how extensively Reinach read Aristotle himself. An unknown amount of
Aristotelian influence on Reinach may instead have come to him second-hand through
other philosophers, and we cannot tell whether or not Reinach was fully aware of its

origin.

2.2.2 KANTIAN PHILOSOPHY

Immanuel Kant (1724-1804) is, without doubt, one of the most important figures in the
history of philosophy, especially in a German context. His moral philosophy, laid out
across three books, Groundwork of the Metaphysic of Morals (1785), Critique of
Practical Reason (1788), and Metaphysics of Morals (1797), is just part of his wide-
ranging body of philosophical work. By the time of the early phenomenologists, neo-
Kantianism was a dominant school of philosophical thought in Germany. For better or
for worse, Kant was an inescapable part of the philosophical environment in which
phenomenology arose, and it is not surprising that — as we will see below — Kant is

the single philosopher most often discussed in Reinach’s extant writings.

intellectual, liberality and temperance moral’. Roger Crisp instead trandates the latter kind of virtues
as ‘virtues of character’.

‘Value- and disvalue-character pertain to the project by virtue of its composition’. SW. p. 292,
paragraph 1; Appendix (111).
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2.2.2.1 KANTIAN PHILOSOPHY AND PHENOMENOLOGY

Naturally, Kant never commented on phenomenology; he died fifty-five years before
Husserl was born. The phenomenologists, on the other hand, had plentiful opportunity
and cause to comment on Kant's philosophy, and the early phenomenologists in
particular found much to agree and disagree with in his work.

81 __ aform

Kant’s philosophy is associated with — indeed, ‘inseparable from
of ‘transcendental idealism’ to which the early, realist phenomenologists were opposed.
The ideal, for Kant, means that which is dependent on, or internal to the mind; broadly,
al that is subjective. The real, by contrast, is all that is external to the mind or
independent from it. In the empirical sphere, the ‘real’ refersto the * objective aspects of
human experience’ ;¥ in other words, the objects that we see, hear and touch. Kant does
not want to deny that these objects exist in the empirical sphere. But it is the
transcendental sphere, the necessary conditions that make experience (including
sensible experience) possible, not the empirical one that is of central importance for
philosophical reflection. At the transcendental level, the ideal (that which belongs to and
isinterior to the mind) ‘is used to characterise the universal, necessary, and, therefore, a
priori conditions of human knowledge’ .%* Space and time belong to the transcendentally
ideal because without them, experience would not be possible; they are a priori
necessities for our experience of the world. Space and time are not objects of
experience, therefore, because they are conditions of experience. They are mental forms
of intuition. On the other hand, within the transcendental sphere, the real is a much

more limited category. If our knowledge of something real depends in any way upon

experience, then we know it only empirically as real, not transcendentally. On the

8 Henry E. Allison, Kant's Transcendental Idealism: An Interpretation and Defense (Yale University
Press, 1983), p. 3.

& |bid., p. 7.

& |bid., p. 7.
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transcendental level, reality (still indicating independence of or externality to the mind)
‘means independence of sensibility and its conditions. A transcendentally real object is
thus, by definition, a nonsensible object or noumenon’.# Again, Kant does not mean to
specifically deny that there is anything transcendentally real; he simply considers this
‘thing in itself’ to be beyond the reach of philosophical reason, it cannot be known. Thus
Kant’s notion of ‘the thing in-self’ denotes, essentially, a limit concept of our
knowledge. For Kant, that which we can really know, a priori, is tightly restricted.®®
Kant’s limitation of the a priori was opposed by the early, redlist
phenomenologists of Munich and Géttingen. What they understood by the slogan ‘ back
to the things themselves' was a return to these nolmena that Kant considered to be
beyond philosophical knowledge. As Josef Seifert puts it:
Phenomenological realism [...] holds that ‘things in themselves' are truly what
Kant calls them: nodimena, that is, knowable and intelligible objects of human
knowledge, instead of unknowable X’s as Kant believed them to be (thereby
belying the very meaning of the term ‘nodmenon’ which means ‘the intelligible’,
that which is understandable or understood).®
Yet it is not so clear that Husserl's own phenomenological project was ever
incompatible with neo-Kantianism, and transcendental idealism would ultimately be a
hallmark of Husserl’s phenomenology as it matured. The extent to which Husserl’s
transcendental turn was inspired by Kant is unknown, but Husserl did show a ‘sudden

and intense interest in Kantian thought’ prior to that turn.®” Edith Stein, for one, saw

Husser!’ s adoption of a transcendental idealist position as ‘areturn to Kantianism'.%

& |bid., p. 7.

8 ‘|t has been customary to say, even of much knowledge that is derived from empirical sources, that we
have it or are capable of having it a priori, meaning that we do not derive it immediately from
experience, but from a universal rule — a rule which is itself, however, borrowed from experience.
Thus we would say of a man who undermined the foundations of his house, that he might have known
a priori that it would fall, that he need not have waited for the experience of its actual falling. But ill
he could not know this completely a priori. For first he had to learn through experience that bodies are
heavy, and therefore fall when their supports are withdrawn’. Kant, Critique of Pure Reason, trans. by
Norman Kemp Smith (London: Macmillan, 1992), p. 43.

8  Seifert, Back to Thingsin Themselves, p. 2.

8 Bell, Husserl, p. 153. Nowhere, however, is Husserl closer, philosophically speaking, to Kant than at
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Whatever their disagreements, not all phenomenologists were entirely
dismissive of Kant or his philosophy. Scheler in particular had a great deal of respect
for Kant, as we shall see in our profile on Scheler, below. Reinach described Kant’s
insights into ethics as a ‘deep enrichment of the world of human thought, however one
might assess it'.%* However much their opinions on Kant and Kantianism differed, it is
no accident that every phenomenologist had such an opinion; Kant had a very important

presence in the philosophical environment in which phenomenology developed.

2.2.2.2 KANT'S ETHICS

»90

Despite the ‘deep rift’™ that separates it from the realist phenomenological approaches
to ethics which chiefly concern us here, Kant’s ethics had a demonstrable influence on
the development of Reinach’s philosophy. Thus, it is appropriate — especially given
some of our later comments in discussing Scheler — to discuss Kantian ethical theory.
Many phenomenologists reacted against Kant and were critical of his philosophy in
general, and thisis no less true when it comes to his ethics, as we shall see below and in
subsequent sections.

Kantian ethics centres on the concept of duty. According to Kant, there is a pure,
formal, a priori moral law; it is the duty of all rational beings to act in accordance with

this law, but more than that, to be moral, one must act out of a sense of this duty. Thus,

Kantian ethics exclusively assesses the will, based not only on whether it obeys the law,

the time of his writing of the Logical Investigations, for, in that work Husserl subscribes to the dual

experiences of a valid normative logical consciousness as such as well as the experiences of natural-

factual consciousness as such, though the latter is not a concern in his eidetic descriptions of valid

logical experiences. He, nevertheless, subscribes to Kant's two domain theory of consciousness,

normeative and factual consciousness, characteristic of human beings.

Stein, ‘Uber die weltanschauliche Bedeutung der Phanomenologie’, p. 11. Husserl, however, never

began his philosophizing outside of Kant’s perspective. See, previous note.

8 SW. p. 500, paragraph 4; Appendix (1V).

% Steven Galt Crowell, ‘Kantianism and Phenomenology’, in Phenomenological Approaches to Moral
Philosophy, p. 48.
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but aso the reasons why it does so. ‘Action from “good will”, according to Kant, is
always good and can never be bad, and is therefore “good without qualification” or
“unreservedly good”."** Thus,
An action does not derive its moral value from the results it succeeds in bringing
about, but from ‘the maxim’, as Kant calls it, that is, from the type of willed
action intended by the agent. Kant therefore believes that morally good actions
[...] are actions carried out ‘from duty’. Such actions, he says, have an inner
worth.%
The moral law ‘is a supreme principle of morality which informs all the particular moral
rules but does not itself refer to any specific types of action’.** According to Kant, these
specific types of actions (such as theft and murder) are based on empirical concepts that
have no place in the a priori moral law. Kant provides three formulations of this moral
law, not separate laws, but different ways of understanding the same central law:

1. ‘Act only on that maxim through which you can at the same time will that it
should become a universal law’;*

2. 'So act that you treat humanity in your own person and in the person of
everyone else always at the same time as an end and never merely as a means' ;>
and

3. 'So act asif [you] were through [your] maxim always a legislating member in
the universal Kingdom of Ends’.*

These three formulations are as close as Kant comes to presenting the categorical

imperative in a concrete form. Specific actions, specific goods of any kind, do not play a

% H.B. Acton, Kant's Moral Philosophy (London: Macmillan, 1970), p. 12. Kant explains the sense in
which the good will is good without qualification as follows: * A good will is not good because of what
it effects or accomplishes, because of its fitness to attain some proposed end, but only because of its
volition, that is, it isgood in itself and, regarded for itself, is to be valued incomparably higher than all
that could merely be brought about by it in favor of some inclination and indeed, if you will, of the
sum of all inclinations'. Kant, Groundwork of the Metaphysics of Morals, trans. by Mary Gregor
(Cambridge University Press, 1998), p. 8.

Acton, Kant's Moral Philosophy, p. 12.

% |bid., p. 20.

* |bid., p. 21.

% hid., p. 35.

% bid.
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role here, except inasmuch as they can be determined by the categorical imperative.
Thus conformity with and respect for the categorical imperative as a formal principle is
the duty of the will. ‘Respect’ (Achtung) or ‘reverence’ has a particular significance
here, ‘quite different from the feeling someone has when he contemplates an individual
who is beautiful, clever, powerful or successful. He can admire such people, but
admiration is not “awareness of a rule that abolishes my self-love” as reverence for the
moral law does %’

That beauty and intelligence would generally be considered values (but not
moral values) in phenomenological value-theory helps to highlight how Kantian ethics
and realist value-ethics are radically opposed to one another. In Kant’s view, the kind of
appreciation that comes from what a phenomenologist would call experiences of value-
feeling is simply of a lesser order than appreciation of the pure goodness of the moral
law. His arguments did not go unanswered. Many phenomenologists of ethics directly
addressed their disagreements with Kant in their writings. We will see some of
Reinach’s criticisms of Kant below; criticisms by other phenomenologists discussed

here will be covered in their respective sections.

2.2.2.3 KANT AND REINACH

In his surviving philosophical writings, Reinach engaged directly with Kant more than
with any other past philosopher. In general, Reinach is highly critical of Kant's
philosophy, but not dismissive of hisinsights. What he chiefly takes issue with is Kant’s
position on the a priori. He accepts that empirical data is, by definition, not a priori
knowledge, but contends that ‘[Kant] had confused “non-formal” with “empirical” [and)]

“a priori” with “formal.” [...] The placement of empirical and forma as opposites,

 Ibid., p. 14.
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however, is not justified’.” This contention is central to Reinach’s entire commitment
to eidetic analysis:

(T)he restrictiveness with which Kant conceived of the apriori could not but

become disastrous for subsequent philosophy. In truth, the realm of the apriori is

incalculably large. Whatever objects we know, they all have their “what,” their

“essence”; and of all essences there hold essence-laws { Wesensgesetze} .

On this basis, Reinach (like Scheler'®) argues for the possibility of a non-formal a
priori foundation for ethics, in that athough we grasp vaues in experience, the values
themselves have a priori status and cannot be dismissed as empirical data. Thus, even
though it is true that the bearers of value in the world constantly change, and we only
know which objects bear value as we experience that value, our a priori knowledge of
the world of values is a sound basis for ethics. The focus for Reinach and his fellow
phenomenologists of values is not, therefore, on individual experiences of value, but on
the essence of the valuable and of our experiences of it.

In the next chapter, we will discuss the formal moral law that is part of
Reinach’s own ethics. For now we will only note that for all the ways he criticises Kant,
Reinach never casts doubt on the idea that the moral oughts and imperatives of this law
can be known the same way Kant’s categorical imperative is to be known: through
reason. This is ultimately an area of ambiguity in Reinach’s ethics, as he never explains
how the formal moral law is to become known. If the formal moral law is recognised by
acts of cognition of the same kind in which values are grasped, then Reinach is close to
positing value-sensitivity as a general practical wisdom or phronesis. However, it isalso

possible that Reinach saw the moral law as something deducible by reason, requiring no

special sengitivity or receptivity; a position closer to Kant's. Reinach’s claim that at

98 H
Ibid.

% Concerning Phenomenology’, trans. by Willard; S.W. p. 546.

100« Contrary to Kant, we recognise an emotive apriorism as a definite necessity, and we demand a new
division of the false unity of apriorism and rationalism that hitherto has existed’. Scheler, Formalism,
p. 65.
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least some of the principles of the formal moral law are * self-evident’*™* lends weight to

the latter interpretation over the former.

2.2.3 FRANZ BRENTANO

If Edmund Husserl was the father of phenomenology, then Franz Brentano (1838-1917)
might be called its grandfather; however, he ‘stayed demonstratively aloof’ from the
phenomenological movement. % Brentano lectured at the University of Vienna between
the years 1874 and 1895, where his students included Husserl (1884—-1886) and later
Sigmund Freud. Husserl later wrote that when it came to choosing ‘ between staying in
mathematics and devoting my life to philosophy, Brentano’s lectures [on descriptive
psychology] were the deciding factor’.**

Brentano practised philosophy in a place and time dominated overwhelmingly
by neo-Kantianism, which he viewed as a stifling dogma and the final, catastrophic
phase in a historical cycle within philosophy. This cycle had begun with Plato and the
golden age of thought that his work inspired; from there, it followed a steady decline to
the time of Kant himself, and the neo-Kantian school represented its lowest point.'®*

Ultimately, however, with his insistence on a descriptive a priori method of enquiry in

philosophy (descriptive psychology), ‘Brentano became part of a back-to-Kant

101 S\, p. 503, paragraph 3; Appendix (1V).

102 gpjiegelberg, The Phenomenological Movement, p. 20.

103 Husserl, * Reminiscences of Franz Brentano’, trans. by Linda L. McAllister and Margarte Schéttle, in
The Philosophy of Brentano, ed. by McAllister (London: Duckworth, 1976) , p. 47.

104 Brentano’s historical cycle had four phases. It began with a period of ‘ascending development’
characterised by a ‘lively and pure theoretical interest’ and a‘method that is essentially appropriate to
nature.” This led into a decline as pragmatic motives began to dilute the purity of the investigative
endeavour, followed by a ‘time of predominating scepticism’ which paralysed philosophy altogether,
before finally, in a backlash against scepticism, and ‘with pathologically intensified enthusiasm,
people start once more to form philosophical dogmas.’ (Mezei and Smith, The Four Phases of
Philosophy, pp. 85-86) Brentano considered neo-Kantianism to exemplify this disastrous final phase.
(Ibid., p. 99)
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movement — despite his critique of Kant’s idealism, with which the decay of modern

» 1
SOS

philosophy begins'.

2.2.3.1 BRENTANO AND PHENOMENOLOGY

Brentano’s lectures on descriptive psychology, delivered in Vienna between 1887 and
1891, had an important role in inspiring Husserl’s phenomenology.'® Brentano's
rediscovery and development of the Scholastic theory of intentionality was a vital
inspiration to Husserl.'®” But as we saw in section one of this chapter, there was more to
Brentano’s influence than this. Brentano’s method of descriptive psychology inspired
the phenomenological method of describing things themselves as they are given in
experience. Brentano also inspired Husserl’ s aspirations toward establishing philosophy
as arigorous science, his opposition to logical psychologism, and in many aspects of his
descriptive-psychological approach generally. More than this, Brentano ‘gave [Husserl]
the problems with which he was to concern himself throughout his entire career and
which drove him to ever more radical solutions .**®

The fact that Brentano never identified himself with the phenomenological
movement does not mean that his philosophical position was al that far apart from

Husserl’s at certain times. Brentano (like Karl Stumpf, a pupil of Brentano from his

earlier Wirburg period and another important influence on Husserl) ‘could hardly have

195 Theodore de Boer, The Development of Husser|’s Thought, trans. by Theodore Plantinga (The Hague:
Martinus Nijhoff, 1978), p. 107.

106 Husserl did not personally attend Brentano’s lectures on descriptive psychology, as he had left Vienna
before Brentano first delivered them, but instead read a transcript of the lectures after the fact. (See
McDonnell, ‘Brentano and Intentionality’, p. 125)

197 “Throughout his career in philosophy, Husser! reiterated the point that he began his philosophical path
of thinking in phenomenology and phenomenological research in the aftermath of Brentano’s re-
introduction of the Scholastic concept of intentionality, and his transformation of it into a root-concept
of descriptive psychology’. McDonnell, ‘ Brentano and Intentionality’, pp. 124-25.

198 De Boer, The Development of Husser|’s Thought, p. Xx.
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been expected to join a movement started by one of their students' . This point is all
the more significant in Brentano’s case, as Stumpf and Husser| each independently state
in reminiscences of Brentano that, though he was ‘against the development of a
school’,™*° he was prone to be quite critical of his own students if their philosophical
development seemed to diverge significantly from his own.'™ For his own part,
Husserl’s ‘sustained critique of Brentano’,*? in particular his allegations of logical
psychologism in spite of Brentano’s vocal rejection of that position, inevitably
contributed to whatever ill-feeling existed between Brentano and Husserl.

The greatest philosophical difference between Brentano and the early
phenomenologists lies in Brentano’s rejection of eidetic analysis, for, ‘according to
Brentano [...] there are no essences . There is also an important difference in the
degree to which Brentano was committed to a phenomenology-like method. In his
Psychology from an Empirical Standpoint (1874), Brentano’s descriptive psychology

‘had only a subordinate function: it served as a preliminary for genetic psychology’ .

109 gpiegelberg, The Phenomenol ogical Movement, p. 6.
10 Car| Stumpf, ‘Reminiscences of Franz Brentano’, trans. by Linda L. McAllister and Margarte
Schéttle, in The Philosophy of Brentano, ed. by McAllister (London: Duckworth, 1976), p. 44.
U stumpf writes: ‘If he encountered basic intuitions in his students publications which were
considerably different from his own, and which were not thoroughly justified and defended on the
spot, he was inclined to consider them at first as unmotivated, arbitrary statements, even though they
may have been subject to several years thorough study [...] Occasional ill-feelings were unavoidable
in the face of this, just as has happened between other teachers and students’. Ibid. Husserl
corroborates this: ‘1 knew how much it agitated [Brentano] when people went their own way, even if
they used his ideas as a starting point. He could often be unjust in such situations; this is what
happened to me, and it was painful’. Husserl, ‘ Reminiscences of Franz Brentano’, p. 53.
Dermot Moran, ‘Husser!’s Critique of Brentano in the Logical Investigations,” Manuscrito, vol. xxiii,
no. 2 (2000), p. 166.
Roderick M. Chisholm, ‘Brentano’s Descriptive Psychology’, in The Philosophy of Brentano, p. 98.
Cf. Brentano, Psychology from an Empirical Sandpoint, ‘ Appendix (1911), Supplementary Remarks,
IX ‘On Genuine and Fictitious Objects’, pp. 291-301. Brentano believed that universal a priori
judgements, e.g. Colour implies extension, could be re-interpreted, without loss of meanings, as
negative existential judgments: ‘there are no coloured things thet are not extended’. Thus he can retain
his Aristotelian presupposition that only individual things exist at the basis of perception for a priori
judgements, and see Husserl’'s assertion of the existence of ‘genera objects or ‘essences, such as
‘colour in generd’, as platonic fictive entities. Husser!’s point that something general is also posited in
such judgements, and that the judgements is about ‘colour’ itself, as a general object, and not a
judgement that can be reduced to empirical judgments about existing coloured things (that, in
principle, are open to correction).
14 Theodorus de Boer, ‘The Descriptive Method of Franz Brentano: Its Two Functions and Their
Significance for Phenomenology’, trans. by Linda L. McAlister and Margarete Schéttle, in The

112

11

w

87



Genetic or explanatory psychology ‘had to take place according to the method of the
natural sciences ;'™ no descriptive method could be substituted for that. However, his
view and function of descriptive psychology changed over time; ‘by 1889 [descriptive
psychology] had acquired an autonomous position which is connected with its new
function: establishing the foundations for the normative sciences .**® Ethics, logic and
aesthetics are included among these, as Brentano considered al three to be normative
disciplines concerned with the correctness of judgment that could be defended (and
could only be defended) through a priori judgements, not empirical matters of fact. An
immoral practice (for example, that of slavery in Europe during the colonial era) cannot

be defended by a matter of fact (in this case, the role played by slaves in developing and

supporting many colonial economies).

2.2.3.2 BRENTANO'S ETHICS

Today, Brentano is known ‘above all [as] Husserl’s teacher’ and as a far-reaching
influence on the development of phenomenology.'*’ This was not aways where his
fame lay, however, for, ‘Brentano’s reputation in Austria in the first decades of [the
twentieth] century, outside the narrow circle of philosophers and theoretical
psychologists, was principally as an ethicist’.**® Brentano had in fact been a Catholic
priest for some years (between 1864 and 1873), but experienced difficulties over his
religious vocation in the 1870s, particulary over the doctrine of Papal infallibility. He

ultimately resigned from the priesthood prior to taking up his post at the University of

Philosophy of Brentano, ed. by Linda L. McAlister (London: Duckworth, 1976), p. 101.

15 1pid., p. 102.

1 | bid., p. 106.

17 Balasz M. Mezei and Barry Smith, The Four Phases of Philosophy (Amsterdam: Editions Rodopi,
1998), p. 1.

118 Barry Smith, ‘Kafka and Brentano: A Study in Descriptive Psychology’, in Sructure and Gestalt:
Philosophy and Literature in Austria-Hungary and her Successor States, ed. by Barry Smith
(Amsterdam: Benjamins, 1981), p. 129.
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Vienna in 1874. Perhaps not coincidentally, Brentano’s work on ethics from after this
period lacks the religious elements to be found in the work of Scheler and von
Hildebrand.

Brentano first identifies the task of ethics with a descriptive method in his 1889
lecture ‘Vom Ursprung Sittlicher Erkenntnis’,**® in which he attempts to establish a
basic theory of ethics, making the ethical relatable to pure experience. In this work,
Brentano forms a direct association between the goodness of a thing or action and the
experience of love. ‘His main proposition is that what we know, when we know that a
thing is good in itself, is that the feeling of love towards that thing (or pleasure in that
thing) is “right” (richtig). Similarly, that athing is bad, is merely another way of saying
that hatred of that thing would be “right”’.*® However, Brentano ‘denied that
phenomena of love and hate alone could provide a criterion of ethical correctness .*?
Something was needed that was given with absolute evidence; such absolutely evident
givenness equates to objectivity, or as near to it as matters for the purposes of
descriptive psychology.'?*

Further developing this line of thought in Descriptive Psychology, Brentano
examines acts of judgement and of emotion side by side. Both acts of judgement and of
emotion are divided into being either positive or negative. A positive act of judgement
affirms something; a positive act of emotion represents a positive or favourable attitude
(a ‘pro-attitude’, such as love).’”® A negative act of judgement denies something; a
negative act of emotion rejects, hates or vilifies. But distinct from the positivity or

negativity of an act of judgement is its correctness, for, a judgement can be correct or

119 Trangdated by R. M. Chisholm and Elizabeth H. Schneewind as The Origin of Our Knowledge of Right
and Wrong (London: Routledge and K. Paul, 1969).

120 G E. Moore, review of The Origin of the Knowledge of Right and Wrong, in International Journal of
Ethics, Vol. 14, No. 1 (Oct 1903), p. 115.

121 Mezei and Smith, Kafka and Brentano, p. 130.

122 | pid., p. 131.

123 Wilhelm Baumgartner, ‘Franz Brentano: The Foundation of Value Theory and Ethics, in
Phenomenological Approachesto Moral Philosophy, p. 132.

89



incorrect, depending on whether it corresponds with evidence. So too, Brentano
concludes, with emotions, that it is one thing to love an intentional (intended) object of
that act of love, but ‘love is correctly characterized if we notice that this intention itself
is worthy of love (and an incorrect love lacks these characteristics)’.'** So there are
correct and incorrect emotional reactions, just as there are correct and incorrect
judgements.

From here, Brentano puts forward a set of principles on which a morally correct
course of action can be chosen. The principle of summation of good indicates that some
goods and evils are greater and lesser than others, and that a greater, more certain or
longer-lasting good is to be preferred over a lesser, less certain or shorter-lasting one
(and conversely, a lesser, less certain or shorter-lasting evil is to be preferred over a
greater, more certain or longer-lasting one).'® The principle of bonum progressionis
states an order of preference for pleasure and displeasure in the good and bad; it is better
to take pleasure in the good than to take pleasure in the bad, and better to take
displeasure in the bad than displeasure in the good; but it is also better to take pleasure
in the good than displeasure in the bad.

This system of theoretical preferences forms the basis for a practical ethics of
choices and preference. The correct mora choice consists in choosing the most
preferable action that is possible. Both of these criteria are important because the choice

must be made on the basis of preference for the good it represents, yet it must also

24 1hid.

125 As fully expanded by Baumgartner: ‘that a sum of goods is to be preferred to a partial good, and
conversely, that a partial bad isto be preferred to a sum of bads; the good that lasts longer than a good
that is otherwise the same is to be preferred; the summation of mental states is to be preferred to a
single one; some good known to be real isto be preferred to a probable or presumed one; and the more
probable good is to be preferred to a good that is otherwise the same, but less probable’. Ibid., pp.
133-34.
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involve a resolution to carry out an action one can indeed perform. Concisely,
Brentano’s imperative is to ‘ choose the best that is obtainable’ .}

More broadly, Brentano’'s conception of the moral life involves maximising
one's usefulness to as many others as possible. The reminiscence of this ‘usefulness' to
a principle of utility is not accidental; in The Foundation and Construction of Ethics,
Brentano states:

We have established a supreme moral precept [...] that can be regarded neither

as altruistic nor as egoistic, neither as hedonistic nor as ascetic. If anyone wants

to call it a utilitarian principle, he is free to do so. To make oneself as useful as

possible to as many beings as possible is to strive for the best end attainable.*
However, utility here does not mean maximising pleasure or happiness as such. Only
appropriate pleasure, pleasure as a correct emotional reaction, has ethical importance for
Brentano.

Even though Brentano does not refer to values in his ethics, his development of
the concept of correct and incorrect emotional acts, and in particular the linking of this
correctness to experiential evidence, are clearly reminiscent of arealist theory of values.
In particular, the idea that certain objects of experience are correctly loved aligns with
later phenomenological views on the feeling of value in relation to objects that bear it.

More broadly, realist value theory owes a great deal to Brentano’'s theory of

intentionality, as Reinach himself acknowledged.'?®

126 |pid., p. 135. Behind this is Brentano’s ‘realistic’ view that one cannot have a moral duty to bring
about something that is unobtainable or that cannot be done.

127 Brentano, The Foundation and Construction of Ethics, trans. by Elizabeth H. Schneewind (London:
Routledge and K. Paul, 1973), p. 204.

128 SW. p. 504, paragraph 2; Appendix (V).
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2.2.3.3 BRENTANO AND REINACH

Reinach met Brentano in person at least once, during a visit to Florence with Dietrich
von Hildebrand in 1911.* Reinach references Brentano’s philosophy in Grundziige,**
though without naming any particular works as sources, providing documentary
evidence that he was familiar with Brentano’s philosophy. That he would have been is
amost inevitable; at the very least, he would have encountered Brentano’'s ideas
through their influence on Husserl, and thus on the development of phenomenology as a
whole. Thus, whether directly or indirectly, Reinach’s value-theory — specifically, his
position that we attain knowledge about good and evil through intentional experiences
of objective reality which he published in his On the Origin of our Knowledge of Right

and Wrong in 1889 — owes a debt to Brentano’s ethics.

2.2.4 THEODOR LIPPS

Theodor Lipps (1851-1914) was a highly influential philosopher and psychologist.
Teaching philosophy at the Ludwig Maximilian University of Munich, he was the
founder of the Akademische Verein fur Psychologie (Academic Society for
Psychology), to which Reinach and the other Munich phenomenologists initialy
belonged. However, Lipps is best remembered today as a psychologist, principally for
his pioneering work on sympathy and the subconscious.™*" Like Brentano, Lipps also
taught Sigmund Freud. Unlike Brentano, Lipps was one of the most prominent early

supporters of the theory of the unconscious mind, which Brentano rejected.**

129 Allice von Hildebrand, The Soul of a Lion: Dietrich von Hildebrand: A Biography (San Francisco:
Ignatius Press, 2000), p. 112.

130 See SW. p. 503, paragraph 3, and 504, paragraph 2; Appendix (1V).

13! For a concise account of Lipps work from the perspective of psychology, see Montag, Gallinat and
Heinz, ‘Theodor Lipps and the Concept of Empathy: 1851-1914’, in The American Journal of
Psychiatry, vol. 165, no. 10 (October 2008).

132 Brentano follows Locke's view that whatever is in consciousness must be conscious. Thus he sets
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2.2.4.1 LIPPS AND PHENOMENOLOGY

Lipps did not identify with phenomenology as such, but his later philosophy was
somewhat influenced by Husserl’'s. He developed a ‘psychological technique for
painstaking yet flexible descriptions of subjective phenomena that had a lasting
influence on the Munich phenomenologists.** Lipps was criticised by Husserl in the
Prolegomena to the Logical Investigations for his psychologism.*** Lipps did not react
negatively to this criticism, however; on the contrary, after the Logical Investigations
was published he ‘began to send students to Husserl’.** Lipps also pioneered the
important notion of das Ich, the I, ‘conscious life prior to numerical differentiation into
individuals pursuing individual conscious lives' .**

Lipps's students included Pfénder, Daubert, Reinach, Theodor Conrad and
Moritz Geiger, who took part in the Munich invasion of Géttingen, and who joined the
phenomenological movement already equipped with Lipps's descriptive technique.
While the Munich and Géttingen phenomenologists, his own students included, rejected

Lipps psychologistic views, his influence on them endured.

2.2.4.2 LIPPS’S ETHICS

Lipps's main work on ethicsis a collection of lectures published together in 1899 as Die
Ethischen Grundfragen: Zehn Vortrage. Each deals with a different topic within ethics:

egoism and altruism, motivation, eudaimonism and utilitarianism, autonomy and

aside the "‘hypothesis’ of the unconscious in any treatment of consciousness as such in the elaboration
of hisidea of descriptive psychology in his 1874 study of Psychology from an Empirical Standpoint.

133 Spiegelberg, The Phenomenological Movement, p. 197.

3% Dermot Moran, Edmund Husser|: Founder of Phenomenology (Cambridge Malden: MA Polity Press,
2005), p. 23.

135 1hid.

1% Marianne Sawicki, Body, Text and Science: The Literacy of Investigative Practices and the
Phenomenology of Edith Stein (Dordrecht: Kluwer Academic Publishers, 1997), p. 12.
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heteronomy, duty and inclination, moral norms, purposes, social organisms, the freedom
of the will, and responsibility and punishment. As he covers each of these topics in
existing ethical or legal theory, Lipps builds up his own theories on ethics and on
correct motivation.

Lipps refersto values (Werte) in his ethics, but here, ‘value’ does not connote an
objective hierarchy of good and bad. For Lipps, a human being’s value-judgements are
not graspings of outward reality, but are inner responses shaped by prevalent morality
and tradition.”® Thus, each individual human being has his or her own perspective
when it comes to values. In a certain sense, Lipps's value theory is psychological rather
than readlist, as it focuses on values as inner responses of the individual subject rather
than as objectively given phenomena.

Lipps's ethics, like Kant’s, is voluntaristic; that is, it is primarily concerned with
the assessment of the will, and not of actions, persons or personal qualities as such.
Unlike Kant, however, Lipps does not call for the will to act out of duty to universa
laws. Rather, Lipps's chief concern is a kind of authenticity: all willing ought to be
motivated by acknowledgement of one’s own striving or conation (Streben), distinct
from either egoism or atruism.**® This, therefore, stresses being motivated by the
feeling of one’s own value (Eigenwertgefuhl).

Lipps's term for this particular motivational attitude is ‘self-respect’
(Selbstachtung).’® This attitude means that one must not only begin by respecting

oneself, but also act in such away so as not to lose that self-respect.** In this attitude it

137 “‘Morals, traditions, ethical judgements and prejudices prevalent in my environment [...] can all
determine me in my ethical valuations'. Theodor Lipps, Die Ethischen Grundfragen, p. 22.

138 | ipps spends much of the erster \ortrag carefully describing egoism and altruism, attempting to give
them firm definitions that comply with customary usage. Egoism is motivated entirely by good or
pleasure for oneself, altruism by good for others. Lipps argues that any further extension of these
terms that might cause them to overlap with his basic motive of ethics would be artificial and contrary
to their use in everyday language.

139 | ipps, Die Ethischen Grundfragen, p. 29.

40 | bid., p. 30.
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is still possible to seek out goals that seem egoistic. But whereas the egoist cares only
about goods and pleasures for himself or herself, regardless of where they come from,
the self-respecting individual is not satisfied to receive these things through the efforts
of others or by accident, without working for them. To receive goods and pleasures that
one has not earned does not bring to the subject ‘the delightful sense of power
(Kraftbewul3tsein), the entirely unique, liberating and extending feeling of can-do, the
energy or strength of my will’.**" Happiness, then, stems not from succeeding in
realising the goals of actions, but from the actions themselves inasmuch as they are
expressions of one's own will.

There is such thing as a valuing of objects for Lipps, as seen when one takes
enjoyment in seeing something appealing. The enjoyment in these cases ‘relates not to
the object, but to my [inner] activity, or to me'.* The fact that an object has the
potential to inspire such aresponse, however, is afunction of that object. ‘ The objective
value of a thing is its possibility — which resides entirely in the thing — for
engendering a feeling of value'.**® Thus, the object does not truly have value in itself,
but the qualities of that object that inspire a value response in a person are inherent in
the object.

For Lipps, the basic motive of self-respect is always good in itself. Evil arises
from failure to properly respect one’'s own strivings and values, and to seek this feeling
of satisfaction in the execution of one’s own will. Virtue is something defined by what
one is or does, and not by what one is not or by what one does not do. ‘Virtue is
competence, inner life-power [...]. The criminal can be more virtuous than dozens of

“virtuous’ human beings [... who] do no evil, harm nobody, and through their actions

141 1pid., my emphasis.
192 |bid., p. 35.
3 |pid., p. 123.
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do not disturb the peace of individuals or the community’.'** As a general moral
principle, Lipps proposes. ‘At al times, conduct yourself inwardly in such away that in
respect of your inward behaviour you can always remain true to yourself’.** This is far
from being a simple doctrine of selfishness or self-interest because certain ethical norms
are supported by the need to be true to oneself. For example, to lie to another person or
to act otherwise in a deceitful or treacherous manner means to misrepresent oneself and
contradict one’'s own true values.

For Lipps, the identification of the positive with goodness is universal. ‘Evil is,
in itself, a negative. It is the non-being of the good. Everything positive is good’.**
Something is always to be preferred over nothing, which Lipps gives as a reason why
the death penalty is morally unjustified: ‘even the worst human being is still morally

more than the nothing with which the death penalty would replace him or her’.**’

2.2.4.3 LIPPS AND REINACH

Despite not being identified as a phenomenologist himself, Lipps had a very significant
influence on the Gottingen (and, of course, especially the Munich) phenomenologists. It
was his students who made up the Munich ‘invasion’ of Gottingen in 1905, and several,
including Reinach, would go on to become established members of the Gottingen circle.
Despite having turned away from Lipps, Reinach and the other Munich
phenomenologists had their understanding of phenomenology somewhat influenced by

148

Lipps s thought.

1 1bid., p. 133.

%% |pid., p. 134.

148 | pid., p. 301.

147 1 pidl.

148 Reinach and Lipps also seem to have remained on good terms despite Reinach’s turn away from
Lipps. Reinach’sfirst application for habilitation was in Munich under Lipps; only when this failed to
take place did he begin his successful application in Géttingen.
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Reinach’s careful distinguishing of the moral attitude from both egoism and
altruism closely resembles Lipps discussion in the erster Vortrag. However, Reinach
criticises Lipps for his voluntaristic ethics, just as he does Kant, considering it an
unjustified reduction in the scope of ethics. Reinach aso criticises Lipps for his
identification of all positive motivation with goodness, and evil with a lack or absence.
Reinach argues that a sadistically cruel human being takes active pleasure in the
suffering of others, which by Lipps account would make him morally better than
another person who simply lacks sympathy (Mitgefiihl) for the suffering of others'*
Interestingly, the influence of Lipps on Reinach is also visible in a stylistic sense. The
structure of the early sections of Reinach’s Grundzige resembles that of Lipps
Ethischen Grundfragen and Reinach even uses some of the same hypothetical scenarios

as Lippsto highlight his points.

SECTION THREE
THE PHENOMENOLOGICAL MOVEMENT
Earlier in this chapter, we discussed the meaning of phenomenology and what
distinguishes ‘early phenomenology’ from later approaches. The division between early
and later phenomenological ethics can be made along similar lines. Early
phenomenological ethics was characterised by its realist view of the experience of
values. As aterm, value (Wert) ‘invaded philosophical discussions at the turn of the 19"
and 20" centuries,*® and was reasonably well-established by the time of the
phenomenologists. As we saw in the previous section, value has arole in Lipps's ethics.

What distinguishes Lipps value theory from that of the early phenomenologists is the

149 See SW. p. 503, paragraph 1; Appendix (1V).

130 jiirgen Gebhardt, ‘ Die Werte; Zum Ursprung eines Schiiisselbegriffs der politisch-sozialen Sprache
der Gegenwart in der deutschen Philosophie des spéaten 19. Jahrhunderts’, in Anados: Festschrift fur
Helmut Kuhn, ed. by Rupert Hofmann, Jorg Jantzen and Henning Ottmann (Weinheim: VCH, Acta
Humaniora, 1989), p. 35 (quoting Helmut Kuhn).
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realism of the latter with regard to values and their hierarchy. For Lipps, there are no
universally correct value responses, only responses that are correct for the individual
person. In redlist phenomenological value theory, there is some kind of objective

hierarchy of values, although the details of this vary among phenomenologists.

2.3.1 EARLY PHENOMENOLOGICAL ETHICS

Broadly speaking, realist phenomenological approaches to value-theory share two key
views: firstly, that value is something that is discovered in the subject’s experiences,
and has some level of objective reality before, during and after the experiencing of it;
secondly, that values are experienced in an act entirely separate from the perceiving of
the object that bears the value. This experiencing of value is described as a grasping
(erfassen) or perception (wahrnehmen), and often as a kind of feeling (fihlen), all
indicating that something outside the subject, but also distinct from the intended object,
is grasped. The feeling of avalue is often considered distinct from afeeling in the sense

of an emotional state, such as pleasure.™*

Reinach, for example, indicates that emotions
lack the character of a grasping of something outside the subject, but may be a reaction
to such a grasping, including the grasping of a value.™

Husserl moved away somewhat from this value realism as part of his general

move toward transcendental idealism, but he did not by any means abandon value

theory completely; he simply ‘reject[ed] the kind of realism in which values are directly

131 However, ‘according to many philosophies and psychologies of the emotions appraisals, evaluations,
assessments, valuing and impressions of value and importance are essential to our emotiona lives.
And according to many philosophies value is to be understood in terms of emotions’. Thus it is
‘surprising’, as Kevin Mulligan remarks, that the philosophies of value and of emotion pay so little
direct attention to one another. Kevin Mulligan, ‘Emotions and Values', in Oxford Companion to the
Philosophy of Emotions, ed. by P. Goldie (Oxford University Press, 2010), p. 475.

152 SW. p. 493, paragraph 1; Appendix (V). Even the latter situation of emotions being inspired by
valuesis not reliable as *all kinds of different emotions can build themselves on [the] feeling of value.
[Even] opposite emotions can arise from the same value (viewing the work of one’s enemy!)’.
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given independently of the objects that instantiate them’.*>* Even beyond this, however,
there were aready some notable differences in how the early phenomenologists
understood values and their role in ethics. For this reason a single discussion of the role
of values in phenomenological ethics is not sufficient here; for those phenomenologists
profiled below who developed a theory of values, the details of his or her value theory
will be explored. In particular, not all of the early phenomenologists of ethics agreed on
how values and value experience trandate into knowledge of good and evil, or

otherwise form the basis for an ethics.

2.3.2 THE MuNIcH CIRCLE

During and after his time as a student in Munich, Reinach had close contact with the
philosophers who made up the Akademische Verein fur Psychologie and later the
Munich circle of phenomenologists. As their influence was significant in the early
development of Reinach’s phenomenology (and some of their work is relevant in the
discussion of themes that touch on Reinach’s ethics, particularly when it comes to the
will and motivation), some discussion of them is appropriate here. It was Husserl’s
Logical Investigations that inspired Reinach’s move away from his Lippsian roots and
towards Husserl’s phenomenology, but it was the members of the Munich circle who
introduced Reinach to the Logical Investigations in the first place, and even before that
to some phenomenological themes in their own work. Two leading members of the
Verein, Johannes Daubert and Alexander Pfander, were particularly influential on

Reinach’ s development during this time.*>*

153 John J. Drummond, introduction to Phenomenological Approachesto Moral Philosophy, p. 9.
154 pfander and Daubert were aso responsible for transcribing and preserving Reinach’s earliest extant
work on ethics, later published as Grundbegriffe der Ethik.
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2.3.2.1 JOHANNES DAUBERT

Daubert (1877-1947) was one of Reinach’s fellow students in Munich, and the one who
drew Reinach’s attention to the Logical Investigations; he and Reinach went on to
introduce Husserl’s work to others."> Daubert was one of the leading lights of the
Munich circle as a whole, and his pioneering work would influence the direction that
Reinach took with his phenomenology.

It was [...] Johannes Daubert who was intellectually the most important figure

among the Munich phenomenologists, and it was Daubert who was to be of most

significance for Reinach’s later philosophical development. Already in this

period Daubert was working on just those topics — positive and negative

judgements, impersonalia, dispositions, Sachverhalt and Gegenstand — which

were later to play a central role in Reinach’ s work.*>®

Daubert’s importance to the early phenomenological movement is largely
obscured by the fact that he ‘never published a line’.*>" His only surviving work was in
the form of manuscripts, released only after his death and written in his personal
shorthand. As is so often the case in the tight-knit relationships of the early
phenomenologists, Daubert’s philosophical influence on his fellows is very difficult to
trace, but his significance cannot afford to be overlooked. Along with Pfander, he
‘primarily led’ the Akademische Verein fiir Psychologie.*®

Daubert’s doctoral dissertation dealt with ‘existential judgments and states of
affairs, establishing the tone of his work before he encountered Husserl's

phenomenology; its content ‘renders Daubert’s immediate interest in the Logical

Investigations less than two years later completely understandable’.**® Daubert shared

155 Brettler, The Phenomenology of Adolf Reinach, p. 2.

156 gchuhmann and Smith, * Adolf Reinach: An Intellectual Biography’, p. 4.

137 Karl Schuhmann and Barry Smith, ‘ Johannes Daubert vs. Husserl’s Ideas I’, in Review of Metaphysics
39 (1985), p. 763. The authors nonetheless ‘have no hesitation in calling him — and not Husserl — the
true architect of the phenomenological movement'.

158 Brettler, The Phenomenology of Adolf Reinach, p. 1.

159 Baltzer-Jaray, Doorway to the World of Essences, p. 119.
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the classic view of phenomenology as the eidetic description of phenomena as they are
experienced. He also shared the realist standpoint of the other early phenomenologists.
Daubert’s objective inclinations are evident when he describes the object as the

‘a priori bearer or substrate of determinations.” [...] ‘The unity and essence of

an object are independent of consciousness. The unity of object indicates an

object in “absolute signification”.’ *®°

Although we cannot show any direct influence from Daubert on Reinach's ethics,
Daubert's work on states of affairs and judgements helped to form Reinach’'s
understanding of those topics, which in turn informed his work on ethics; Reinach’s
identification of moral rightness as a predicate of states of affairs was his first
contribution to ethics. Daubert’s philosophy forms an important part of Reinach’s
philosophical background without having a direct bearing on our assessment of

Reinach’ s contribution to early phenomenological ethics.

2.3.2.2 ALEXANDER PFANDER

Pfander (1870-1941) was a founding figure in the Munich circle of phenomenologists,
and although he and Husserl had little direct contact, Husserl regarded Pfander as ‘the
“most solid” thinker of the Munich group’.*®* Nevertheless, ‘Pfander, along with the
other members of the Munich group, stood fundamentally in the realist tradition and
tried to utilize the phenomenological approach for buttressing the realistic position’.*%?
As with Daubert, Pfander was an influence on Reinach before the latter ever

encountered Husserl’ s philosophy; and, as with Daubert, this influence is made difficult

to trace by the close-knit nature of the Verein. However, there are some clearly

160 | pid., p. 122.

181 Herbert Spiegelberg, foreword to Alexander Pfander, Phenomenology of Willing and Motivation,
o trans. by Spiegelberg (Northwestern University Press, 1967), p. XiX.

182 | bid.
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identifiable areas where Pfander’s work on willing and motivation influenced
Reinach’'s.

Pfander developed the distinction between acts of willing and striving, which
Reinach, among others, adopted. Strivings are impulses or inclinations that accost the |
and can lead it into action without an act of willing. Strivings are positive or negative in
nature (towards or against something), but they are not the same as value-experiences;
they originate from the |. If a sudden noise causes me to jump, | am the source of that
action, but | do not will it. Equally, an action can be willed without any striving towards
it being experienced, as when a decision is made purely on the basis of calm reflection.
Reinach also makes use of Pfander’s term project (Projekt) for describing ‘the proposed
behaviour of the self’ that forms part of the act of willing,'®® and his identification of a
motivational impulse as a ‘demand’ (Forderung).'®* Reinach refers to these ideas in his
works on ethics, and they form part of how he proposes to assess decisions from an

ethical standpoint.

2.3.3 EDMUND HUSSERL

Edmund Husserl (1859-1938) has a strong claim to be considered the founder of the
phenomenological movement. He was ‘the master’ to the Gottingen students. Although
a student of Brentano, Husserl ‘distanced himself step by step’ from the Brentano
school of Austrian philosophy, ‘not only in the details, but ultimately in his entire
attitude’.** The impact of the publication of his Logical Investigations at the dawn of
the twentieth century is well testified to in the history of early phenomenology (see

section one, above); for Husserl himself, it saw him move from his position as

163 pfander, Phenomenology of Willing and Motivation, p. 22.
164 | bid., p. 28.
165 salice, Urteile und Sachverhalte, pp. 17-18.
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Privatdozent at Martin Luther University in Halle to a professorship in Gottingen.
Originally a mathematician who also studied astronomy and psychology, Husserl
‘aways remained something of a natural scientist even when he turned to

y 166

philosophy’.

2.3.3.1 HUSSERL'S ETHICS

Husserl is not well known for his work on ethics; he published nothing on the subject
during his lifetime. He did, however, give severa lecture courses on ethics at different
times, and while it is not clear whether Reinach attended these specific lectures (the
earliest took place in 1902, before Husserl and Reinach first met), it is highly likely that
Husserl’s ideas on ethics would have become known to Reinach during their years in
Gottingen. Some manuscript notes from these lectures have survived amongst Husserl’s
considerable Nachlass.*®’

In the Logical Investigations, Edmund Husserl makes a brief discussion of the
phenomena of ‘values and ‘disvalues’, linking those terms with the phenomenological
experiences of intentional preference.*® He only began to build on this concept in his
subsequent lectures in Gottingen. Here, Husserl discusses the divide between ethics
based on feelings (for example, that of Francis Hutcheson) and ethics based on reason

(for example, that of Immanuel Kant). Husserl does not fully agree with either of these

166 R. Sokolowski, Introduction to Phenomenology (Cambridge University Press, 2000), p. 212. Thus
Husser| never rejected the method of the natural sciences, in the way that Dilthey did, but he did reject
the ability of natural science to explain human consciousness and the very existence of the world that
they assumed to simply there, present (vorhanden), whether attention is directed towards it, or not, as
fostered by the thesis of the natural attitude.

167 See Husserl, Vorlesungen iiber Ethik und Wertlehre, ed. by Ullrich Melle (Dordrecht: Kluwer
Academic Publishers, 1988). This volume covers three major groupings of lectures (one set from
1908/9, one from 1911 and one from 1914) as well as some more fragmentary material.

168 Husserl, Logical Investigations, trans. by JN. Findlay (London: Routledge and K. Paul, 1970),
Prolegomena, chapter 2, 814, p. 84. ‘Each normative proposition presupposes a certain sort of
valuation or approval through which the concept of a “good” or “ bad” (avaue or disvalue) arises in
connection with a certain class of objects: in conformity with this, objects divide into good and bad
ones'.
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traditions. ‘He sides with rationalist ethics in denouncing the subjectivism and
relativism of the ethics of feeling, but he agrees with the ethics of feeling that axiology
and ethics are ultimately grounded in acts of feeling and willing’.*°

Husserl instead argues that rationality, objectivity and truth can also pertain to
emotional and volitional acts, acts of feeling and of willing. Thus, there must also be an
analogue in the world of emotional reactions to the formal laws of reason that obtain in
the intellectual sphere. The search for a suitable analogue of this kind ‘dominates
Husserl’s early ethics.*”® He did not, however, develop a practical theory of ethics at
this time, or later.*™ Values in a broadly realist sense continue to have an important role
in ethics for Husserl during this time; in a 1914 lecture, he argues for the ‘strict and
actual objectivity of the validity of the axiological sphere’,*” adding, ‘ The being taken
of something as a value [fur-Wert-gehalten-Wer den] persuades us of the objective being
of avalue: the being, objective in the narrow sense, of a positive or negative value, or
the objective non-being of avalue' .*"

In the post-war years, Husserl’s approach to ethics shifted somewhat. He came
to emphasise the importance of the phenomenon of love in ethics over any kind of
formal or categorical moral law, and socia or community ethics over the ethics of
individuals. Husserl now distinguishes objective values, which are the more classical
phenomenological values, part of the content grasped or received in intentional

experience, from values of love, which are not originally instantiated in an object, but

are given to it by the subject’s act of love. ‘ This love is something active’, and ‘involves

189 Ulirich Melle, ‘Edmund Husserl: From Reason to Love', in Phenomenological Approaches to Moral
Philosophy, p. 231.

70 1hid.

1 1bid., p. 236.

iz Husserl, Vorlesungen Uber Ethik und Wertlehre, p. 88.
Ibid.
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an element of choice’.'™ It is the latter values, the values of love, that take absolute
precedence for Husserl, completely displacing the objective values. Values of love do
not naturally form a hierarchy. ‘There is no rational preference of one value for the
other; there is only the tragic sacrifice of one absolute value for another equally absolute
value' .1”

This approach does not, of course, make it easy to establish what an individual
ought to do in a specific situation. In fact ‘Husserl acknowledged the irrationality of the
absolute ought if it is looked at in isolation. The absolute ought of the individual person
has its rational meaning only in a theological context’.*”® Ethics as such for Husserl is
now concerned primarily with communities, to determine which forms of community
are preferable over others.*”” The reference to theology is aso significant, however.
Faith in God gives new meaning to the notion of an absolute ought for the individual
and alows reason and love to be balanced. In Melle's words, ‘Only through faith in
God can we overcome any apparent contradiction between the rule of reason and the

rule of love .1"®

2.3.3.2 HUSSERL AND REINACH

Husserl and Reinach met during Reinach’s first visit to Gottingen in 1905, and by the

following year, they were corresponding by letter. Husserl’s Logical Investigations —

17 Melle, *Edmund Husserl’, p. 244.

75 |hid., p. 245.

7% | bid.

17 Husser| distinguishes three types of community in particular: (1) ‘ The community of love[...] where
the aims and strivings of each member are part of the aims and strivings of every other member’; (2)
‘The community of accumulative production [...] where the work of each member increases a
common stock’; and (3) a community characterised by ‘a consciously formed common will’, and
which is effectively a ‘ personality of a higher order [...] more than the sum of the individual members
of the community’. (Ibid., p. 246)

78 |bid., p. 247.
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parts of which Reinach had read twice before their first meeting'”® — had a huge impact
on Reinach and inspired his move towards phenomenology. Husserl later credited
Reinach with being one of ‘the very first philosophers who fully understood the distinct
character of the new phenomenologica method and who was able to see its

philosophical significance’,**°

and with assisting his own understanding of the Logical
Investigations."®* Philosophically, however, Reinach and Husserl would soon begin to
grow apart. By the time Reinach completed his habilitation in Goéttingen, Husserl had
already delivered the lectures that made clear the transcendental turn in his thought.*®?
Although Reinach had already been introduced to the terminology of values by
Lipps, the use of ‘value' in Reinach’s writings on ethics denotes a real quality that is
more likely to have been inspired by Husserl’s influence. However, as early as 1906,
Reinach was already making his own contributions to a phenomenological theory of
ethics. The bulk of Husserl's distinctive work on ethics, as outlined above, dates from
the post-war years, too late to have influenced Reinach’s work. Husserl does not seem
to have adopted any of Reinach’s original ideas in these later works, either. Husserl’s
move away from value-realism and towards his emphasis on love put ever greater

distance between his ethics and Reinach’'s; even though values remained important for

Husserl, his understanding of the term ended up being quite different from Reinach’s.

2.3.4 MAX SCHELER

Max Scheler (1874-1928) is one of the first names many would associate with the field

of early phenomenological ethics. Though he earned his doctorate in the strongly neo-

7 gchuhmann and Smith, ‘ Adolf Reinach: An Intellectual Biography’ in Speech Act and Sachverhalt, p.
8.

180 Husserl, quoted in ‘Reinach as a Philosophical Personality’, trans. by John F. Crosby, Aletheia, 3
(1983), p. xii.

181 Oesterreicher, Walls are Crumbling, p. 100.

182 Bell, Husserl, p. 153.
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Kantian environment of the University of Jena and was an admirer of Kant’s work, his
rise to prominence came after he embraced a realist phenomenology that both reflected
and would come to influence the Munich and Géttingen phenomenologists. Scheler was
not, however, a follower of Husserl; ‘a close look at [Formalism and The Nature of
Sympathy] reveals that Max Scheler’s concept of the function, purpose and significance
of phenomenology [...] is at bottom different from Husserl’s’.*®® This gap would only
grow wider as Husserl began his move toward transcendental phenomenology, while
Scheler persisted with his realist approach.'®*

Scheler’s academic career was badly affected by his turbulent personal life. Two
public scandals saw him lose first his position at Jena, then at Munich, after which he
spent time in Gottingen as a private scholar unattached to the university. At this time,
Scheler ‘made but little professional contact with Husserl, but all the more with

[Husserl's] students’,*®> many of whom attended Scheler’s private lectures. ®

During
the war, Scheler’s public reputation was restored somewhat by his political writings,
and in 1919 he was able to secure a teaching position at the University of Cologne. In
1928 he was also offered a position at Frankfurt University, but he died on the eve of

taking it up.

18 Manfred S. Frings, foreword to Max Scheler (1974-1928) Centennial Essays, ed. by Frings (The
Hague: Martinus Nijhoff, 1974), p. vii.
184 Around 1913, Scheler wrote an essay (which was not published in his lifetime) on ‘ Phenomenology
and the Theory of Cognition’. Scheler identifies phenomenology as an ‘attitude’ and a * procedure of
seeing’ that makes possible insight into a realm of facts that are otherwise hidden. See, Scheler, trans.
by Spader, in Scheler’s Ethical Personalism, pp. 52-53. The language here is similar to that used by
Reinach in his 1914 lecture ‘Uber Phinomenologie’. Scheler calls phenomenology a kind of
empiricism, but identifies the key distinction in that the sense empiricist seeks to fulfil an explanatory
role instead of simply describing what is given. By means of his phenomenological attitude, Scheler
believes it is possible to have ‘immediate intuition of the essences of non-formal (materia) values'.
Spader, Scheler’s Ethical Personalism, p. 78.
Spiegelberg, The Phenomenological Movement, p. 269.
This included Edith Stein, who recorded her impressions of Scheler from these meetings in her
autobiography. See, Stein, Life in a Jewish Family, pp. 258-60. Stein notes that ‘the young
phenomenologists were greatly influenced by Scheler; some, like Hildebrand and Clemens, depended
more on him than on Husser!’. (p. 258)

185
186
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Scheler was one of the most influential figures of the early phenomenological
movement. ‘Jean-Paul Sartre, Maurice Merleau-Ponty, Gabriel Marcel, Martin Buber,
Nicola Hartmann, Roman Ingarden, Hans-Georg Gadamer, Alfred Schutz, Karol
Wojtyla, and many other philosophers of international reputation have acknowledged
their debt to him'.*®’ In later years during his lifetime, Scheler’s influence on ethics was
somewhat overshadowed and diminished by Heidegger's ‘repudiation of all
philosophies of value'.*® However, Heidegger was not dismissive of Scheler and his
thought. ‘By the many testimonies of his contemporaries throughout Europe (such as
[Nicolai] Berdyaev, [Martin] Heidegger, [José] Ortega y Gasset), [Scheler was] often

referred to as the most brilliant mind of his time’.*®°

2.3.4.1 SCHELER'S ETHICS: CHRISTIAN VALUES AND ETHICAL PERSONALISM

By contrast with Husserl, ethics was one of the main preoccupations of Scheler’s
philosophy. Though Scheler’s relationship with his Christian faith and the Catholic
Church was as volatile as the rest of his personal life, one of his first works on ethics
(written in 1912) was a defence of Christian values against an attack by Nietzsche,'®
and Christian themes are prevalent in his philosophy as a whole.

Scheler’s major work on ethics, Der Formalismusin der Ethik und die materiale

Wertethik,**! is, in large part, given over to disputing Kant's rejection of non-formal

ethics, and it has been suggested that Scheler’s ethics as a whole is best understood in

187 Philip Blosser, ‘Max Scheler: A Sketch of his Moral Philosophy’ in Phenomenological Approaches to
Moral Philosophy, p. 392.

188 hid.

18 Manfred S. Frings, foreword to Max Scheler (1874-1928) Centennial Essays, ed. by Frings (The
Hague: Martinus Nijhoff, 1974), p. ix.

190 Scheler’s Ressentiment was published in 1912 and revised in 1915. This work will be discussed
briefly below, as Scheler’s early work in it on love and ressentiment is relevant for his subsequent
value-ethics.

91 Trangdated as Formalism in Ethics and Non-Formal Ethics of Values by Manfred S. Frings and Roger
L. Funk. Henceforth Formalism.
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the context of this conflict with Kant’s ethics.'%

Scheler was an admirer of Kant, and
‘was most appreciative of what Kant had accomplished in showing the inadequacy of all
prior attempts at non-formal ethics .** Scheler also rejected al post-Kantian approaches
to non-formal ethics, which he felt ‘provide only the background against which the
greatness, strength and terseness of Kant’s work stands out all the more’ .*** However,
Scheler also believed that a non-formal ethics was still possible and that Kant’s formal

ethical approach was ‘blind’.** Scheler’s goal was to provide the foundation for a new,

non-formal Christian ethics.

2.3.4.2 SCHELER AND RESSENTIMENT

In his 1912 article on Ressentiment, Scheler responds to an accusation made by
Nietzsche that al ethics arise from the effects of ressentiment, the denial of true values
by those who lack value themselves.'*® Nietzsche had argued that Christian values were
the product of a‘slave morality’; unlike a noble morality that affirms and celebrates the
self, this slave morality ssimply reacts with hostility against everything outside the self.
Inoffensiveness, cowardice and powerlessness are made from weaknesses into virtues as
an act of revenge by those who themselves are weak, while true strengths and virtues

are devalued and regarded negatively.

192 Blosser, Max Scheler, p. 397.

198 gpader, Scheler’s Ethical Personalism, p. 41.

9% | bid., p. 42.

1% Formalism, p. 206. It is important to note that unlike some others, Scheler is not attacking Kant's
ethics ‘simply as a totally “empty” formalism. [...] Scheler’s criticism of Kant’s formalism is not so
much that it is simply empty but rather thet it is inadequate’. (Spader, Scheler’s Ethical Personalism,
pp. 33-34)

1% Ressentiment, a French term, was used untrandated by both Nietzsche and Scheler. It does not
trandate any more easily English than German, as the ‘false friend’ resentment does not match the
original meaning. Ressentiment refers to a particular kind of antipathy towards another person, in
which a subject reacts negatively against another person’s genuinely positive value. ‘Essentialy,
ressentiment is a re-feeling of a specific clash with someone else's value-qualities’. (Manfred S.
Frings, foreword to Max Scheler: Centennial Essays, p. 82).

109



Scheler agrees with Nietzsche that ressentiment played a role in some sets of
values, especially the bourgeois values he believed to have taken over from Christian
values long before his time, but he holds up Christian values as being specifically free
of such abasis. According to Scheler, what Nietzsche misunderstood in Christian values
is the ‘reversal in the movement of love’ to be found there.*” In classical thought, love
was understood as a striving or aspiration from the lesser to the greater; Christian love,
though, is embodied in ‘that the nobler stoops to the vulgar, the healthy to the sick, the
rich to the poor, the handsome to the ugly, the good and saintly to the bad and common,
the Messiah to the sinners and publicans .*®® In this self-renunciation, the lowering of
oneself in service to others, the Christian does not lose his or her own nobility, but
instead moves closer to God. This, then, is no result of ressentiment or of a refusal to
better oneself, but an attempt precisely to better oneself through these humbling actions.

‘Modern humanitarian love — in which Scheler includes Bentham's
utilitarianism — is a different case. It is not an affirmation of any positive value, but a
protest ‘against ruling minorities that are known to be in the possession of positive
values .* This is indeed a result of ressentiment and is the kind of corrupt ethics that

Scheler, in hisrevival of Christian values, seeks to overturn.

2.3.4.3 THE AXIOMS OF SCHELER’'S ETHICS

Early in Formalism, Scheler identifies three sets of axioms that he believes al non-
formal ethics of values, his own included, must presuppose. The first set in particular is

worth reproducing here for later comparison:

197 Max Scheler, Ressentiment, trans. by Louis A. Coser (Holdheim: Schocken Books, 1972), p. 31.
1% bid.
%9 hid., p. 55.
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a. The existence of a positive value isitself a positive value.
b. The non-existence of a positive value is itself a negative value.
c. The existence of a negative value is itself a negative value.

a. The non-existence of a negative value is itself a positive value.

a. Good isthe value that is attached to the realization of a positive value in
the sphere of willing.
b. Euvil is the value that is attached to the realization of a negative value in
the sphere of willing.
c. Good is the value that is attached to the redlization of a higher (or the
highest) value in the sphere of willing.
d. Evil is the value that is attached to the redlization of a lower (or the
lowest) value in the sphere of willing.
[1l. The criterion ‘good (‘evil’) in this sphere consists of the agreement
(disagreement) of a value intended in the realization with the value of

preference, or in its disagreement (agreement) with the value placed after.?®

2.3.4.4 SCHELER'S VALUE THEORY

Key to Scheler’s disagreement with Kant is his stance on values and their objectivity.
Kant had argued that goods — what Scheler would call the bearers of values — are not
fixed or eternal; those things that are goods change as they themselves are created,
altered, and destroyed. A material ethics of goods, then, would have no fixed, objective

basis. Scheler responds that although the bearers of values change, the values

20 Eormalism, pp. 26-27.
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themselves ‘do not change with changing objects [...]. The value of friendship remains
a value, no matter if my friend turns out to be a rascal’.** Thus, athough an ethics of
goodsis not viable, an ethics of valuesis. Scheler also rejects Kant’s view that goodness
is bound up with the good will and action from duty. One’s sense of duty, he suggests,
can just as well be seen as a ‘coercive inclination’ as it can as evidence of a good moral
character.?®

For Scheler, value has a broad meaning, encompassing both that which is
preferable for the individual person and that which is good in itself. There are four main
types of values, which ultimately form a hierarchy.?®® From lowest to highest, the order
runs. sensory values (from the agreeable to the disagreeable); vital values (from the
noble to the vulgar); spiritual (geistig) or cultural® values (from the beautiful to the
ugly, and from the right to the wrong); and religious values (from the holy to the
unholy)?® The moral values of ‘good’ and ‘evil’ belong to their own category, and are
not originally borne by anyone or anything other than God. Values of al kinds are
experienced in ‘cognitive (or intentional)’ acts of feeling (or ‘affective perception’).?*

Where his axioms refer to the ‘existence’ of values, Scheler means the
instantiation of a value in an object that bears it. ‘Like colors, [values] actually exist
only when realised in actually existing “bearers’’.?®” An object that is a bearer of value
is designated as a ‘good’. In experience, though, ‘a value precedes its object; it is the
first “ messenger” of its particular nature’ .”® In other words, we grasp the value and its

object separately, and we often grasp the value first, so we may feel that a thing is

201 Roger L. Funk, ‘Thought, Value and Action’, in Max Scheler: Centennial Essays, p. 45.

202 Eormalism, p. 190.

23 |n this case, a hierarchy is certainly what is meant, as Scheler does identify the highest values as the
values of the holy.

204 This trandlation is used by Philip Blosser in Phenomenological Approaches to Moral Philosophy, p.
400.

25 Eormalism, pp. 105-09.

26 Eynk, ‘ Thought, Value and Action’, p. 45.

207 Blosser, Max Scheler, p. 399.

28 Eormalism, p. 18.
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beautiful or ugly without at first knowing why. Not all objects can be bearers of all
values. The moral values, good and evil, ‘are values of the person’.?® Moral value can
also be borne by virtues and vices (as distinct from the persons who possess those
virtues and vices; and by acts and actions (or deeds).?*°

As with most early phenomenological value-theorists, Scheler’s theory includes
an objective value hierarchy, and so, refers to ‘an original table of values which is a
priori yet nonetheless non-formal’.#** A recurring problem for realist theories of value-
experience is that they consider values to be objective, and usualy to form a fixed
hierarchy, yet it is clear that not everyone has the same experiences of values or their
ordering. How can we account for ‘blindness’ to value, or worse, for persons who seem
to experience values in a different hierarchy from that of others?

Scheler’s answer to thisisto relate value-feeling with acts of love and hate. This
is not directly related to the idea of correct and incorrect experiences of love, as in
Brentano’s theory; rather, it has to do with how these acts of love and hate affect our act
of value-feeling. When we experience values, we recognise their relation to other values
of which we are aware, but not their absolute position in the hierarchy. This is why
Scheler states that the moral good attaches to realising the highest value *with respect to
the measure of cognition of that being which realizes it’.**? Acts of love are what allow
us to more broadly experience the world of values and better recognise the highest
values. ‘Love opens us to more and more of the hierarchy of values and allows us to

become more and more fulfilled as persons’ . %3

29 |hid., p. 25.

219 | hid., pp. 28-29.

2 Fynk, “ Thought, Value and Action’, p. 45.
22 Eormalism, p. 25.

213 gpader, Scheler’s Ethical Personalism, p. 95.
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Acts of hate have the converse effect. ‘“When we hate, what we can fedl of the
“objective” hierarchy of values is diminished’.?** Even in this situation, Scheler does
not feel that we become fully detached from real values. ‘Hate [...] is by no means an
utter repudiation of the whole realm of values generally; it involves, rather, a positive
preoccupation with lower possibilities of value'.?*®> Our awareness of values can in fact
also become distorted, so that we do not recognise the correct hierarchy even among the

values we do experience. This, however, is the effect of ressentiment, not of hate.”°

2.3.4.5 SCHELER'S THEORY OF THE PERSON

Scheler designates his ethics as an ‘ethical personalism’, emphasising the role of the
person within it. His definition of a ‘person’, however, is unique among the early
phenomenologists. For Scheler a ‘person’ is a unity of experiences; not the experiences
themselves, but also not anything that can exist separately from those experiences. As
Spader putsit, ‘(1)n Scheler’s view, the person is not something separate from the acts

s 2" Scheler emphasises that the person, for him, is not an

— the person is in the act
object, and nor are its acts, even though both persons and acts are the bearers of values,
and the person is in turn the bearer of valuable or disvaluable virtues or vices. We do
not grasp the values and disvalues of a person or act through the intentional grasping of
the person as such, but that person’s actions carry — in addition to their own value-

character — *a symbolic value for the moral tenor’, or disposition (Gesinnung), of the

person.?®

2% | bid., p. 96.

215 scheler, The Nature of Sympathy, trans. by Peter Heath (London: Routledge and Keegan Paul, 1954),
p. 153.

216 Ressentiment ‘ produces a transvaluation of values, a distortion of the hierarchy of values, on the level
of their givenness'. Thisis still not a blindness to value as such; ‘we “see” the higher values, but can
no longer “see” their proper height’. (Spader, Scheler’s Ethical Personalism, p. 99)

27 gpader, Scheler’s Ethical Personalism, p. 104.

218 Eormalism, p. 119.
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A key element of Scheler’s ethics is his concept of role models (Vorbilder),
model persons who can inspire others to be good. A person who finds himself or herself
unable to choose the correct course of action can take guidance from the example of a
saint or other model person. Scheler saw this theory of model persons as an essential

part of his ethics, but he never developed it completely.**

2.3.4.6 SCHELER ON GOOD AND EVIL

Although actions can be bearers of mora values, and good and evil are identified as
values, Scheler’s criterion of good or evil in human action is actually the realisation of
non-moral values. In a dlightly different phrasing of what he would include among his
axioms, Scheler writes: ‘The value “good” — in an absolute sense — is the value that
appears, by way of essential necessity, on the act of realizing the value which (with
respect to the measure of cognition of that being which realizes it) is the highest’.?® In
other words, moral goodness means acting in a way that is consistent with the correct
hierarchy of values. ‘“Good” in itself never consists in a conceptually definable
property of man’ %

As noted above, Scheler indicates that an action or deed carries both a symbolic
value, in that it reflects the character of the subject, and its own inherent value. Thus, he
makes a distinction between wanting or even choosing to carry out a valuable action,
and actually carrying out that action. For Scheler, a person who is disabled and unable
to act on his or her value-feelings will always have alower moral standing than a person

who is both willing and able to act.

The paralysed person is, of course, not at all subject to moral reproach. But
neither is he subject to any part of the moral praise that belongs to the rescuer.

219 gpader, Scheler’s Ethical Personalism, p. 26.
220 Eormalism, p. 25.
2! |bid., p. 14.
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Any opinion that would refute the above view and regard the moral tenor as the
only bearer of moral value must be reduced to the ressentiment of ‘disabled’
people.??
The only exception that might apply is if the disabled person tries, despite his or
disability, to act, even if he or she is prevented from succeeding by the resistance caused
by the disability. This is because the value associated with the rescuer’s action is not

contingent on success, but is borne by the attempt, even if it fails.??®

2.3.4.7 RELIGION AND SCHELER'S ETHICS

As Francis Dunlop notes, ‘There is a surprising amount of talk about God, as summum
bonum and supreme “person”, in Formalism. Both Scheler’s ethics and his idea of the
person seem to require the existence of an absolute being’.?** Towards the end of
Formalism, Scheler acknowledges this, concluding that ‘the natural continuation of our
investigations requires a theory of God and also an investigation into the types of actsin
which the essence of God comes to the fore (theory of religion)’.?® Scheler had
introduced Formalism only as a foundation for an ethics,?® a project he felt it was
impossible to complete without further establishing work.

Scheler revised Ressentiment in 1915 and Formalism in 1916, but he made no
further attempt to build on the foundation that Formalism was intended to provide for
his ethical personalism. His writings during the war were more political in character;
later, he wrote on the philosophy of religion. Scheler’s relationship with the Catholic

church also became less stable during this time, and shortly before his death the focus of

222 |hid., p. 119.

223 |pid,

224 Erancis Dunlop, Scheler (London: The Claridge Press, 1991), p. 29.

225 Formalism, p. 594.

226 The very first sentence of Scheler’s introductory remarks in Formalism refers to a ‘major work
planned for the near future’ in which Scheler would *attempt to develop a non-formal ethics of values
on the broadest possible basis of phenomenological experience’. (Formalism, p. 5) However, he never
produced such awork.
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his religious philosophy took a sharp turn away from theism, in favour of a form of
pantheism which surprised many of his contemporaries. According to Spader, ‘(C)ritics
were not only surprised by the change; all too many of them abandoned any attempt to
understand the change as rooted in philosophical difficulties, opting instead to see it as
reflective of personal instability’.*’

Scheler had acknowledged the need for a theory of religion in Formalism to
complete his ethics, and Spader argues that it was difficulties in creating a theory of
religion that would fit this task that inspired Scheler’s radical shift (his position on
pantheism apparently reversing completely, from rejection to acceptance, in less than

two years).”® However, Scheler died before he could put his new theory of religion to

use in further developing his ethics.

2.3.4.8 SCHELER AND REINACH

Scheler at one time held a post at Reinach’s alma mater, the University of Munich, and
later held lectures privately at Gottingen during Reinach’s time there. It is not clear
guite how much contact the two had personally, but Reinach does cite some of Scheler’s
work, providing evidence of his familiarity with it.?*® Reinach’s first surviving work on
ethics and moral values, Grundbegriffe, dates from 1906, the year before Scheler took
up his position in Munich. After spending time in Tubingen and Gottingen, Reinach

finally came into ‘close contact’*®

with Scheler in 1908, when Reinach temporarily
returned to Munich before beginning the habilitation process in Géttingen. The two

would meet again in Gottingen after Scheler’s move there in 1910. Reinach and Scheler

221 gpader, Scheler’s Ethical Personalism, p. 176.

228 |hid., p. 181-2.

229 Reinach specifically references Scheler on the subjects of egoism (see S.W. p. 489, paragraph 3) and
ressentiment (S.\W., p. 491, paragraph 1; Appendix 1V).

20 gchuhmann and Smith, * Adolf Reinach: An Intellectual Biography’, p. 14.
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(among others) collaborated in the publication of Husserl’s Jahrbuch, the inaugural
issue of which featured Reinach’s monograph Grundlagen and the first part of Scheler’s
Formalism, as well asthe first book of Husserl’s Ideas.

The greatest of difficulties accompanies any attempt to trace Scheler’s influence
on Reinach, or indeed Reinach’s influence on Scheler. The two demonstrate very
similar understandings of values and of the nature of value-experience; they share the
view that values are real, form an objective order of precedence, and are grasped in a
unique kind of intentional cognitive act. Where they differ, in their respective value
theories, is chiefly on the role of vaues in ethics, as early as his 1906 paper
Grundbegriffe, Reinach considered values alone to be insufficient for founding an
ethics. The significance of this disagreement will be highlighted as we discuss
Reinach’s value theory in chapter three. In general, given their limited early contact
with one another, mere similarities between Reinach’s and Scheler’s ethics do not
conclusively prove the influence of either on the other. We will discuss the relationship

between Reinach’s and Scheler’s ethics in greater detail in chapter four.

2.3.5 DIETRICH VON HILDEBRAND

Dietrich von Hildebrand (1889-1977) has received many accolades for his work on
ethics, including that of ‘master of phenomenological value-ethics.”** As a fellow
student of Reinach’s at Munich, he took part in the 1905 invasion of Gottingen, and
though he was never a full-time student at Gottingen, he later wrote that ‘from 1910 on,
[Reinach] was my only teacher’.”** Reinach and von Hildebrand shared a personal

friendship, and the religious conversion of von Hildebrand and his first wife had arole

1 ghtitle of a chapter on von Hildebrand's ethics by John F. Crosby in Phenomenological Approaches
to Moral Philosophy, pp. 475-96.
82 \/on Hildebrand, quoted in * Reinach as a Philosophical Personality’, trans. by Crosby, p. xx.
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in inspiring the Reinachs themselves to convert. Likewise, von Hildebrand was aso a
close friend of Scheler’'s for many years, and his philosophical development was
influenced by Scheler.

However, von Hildebrand would truly make his name not for his
phenomenology, but for his contributions to Christian ethics. After his conversion from
Protestantism to Catholicism in 1914, Christianity and Christian values became central
to his philosophy, while Scheler’s break with the church became a source of friction
between the two. In the inter-war years von Hildebrand also became known as an
outspoken opponent of Nazism, and was ultimately forced to flee Germany when Hitler
came to power; he was tried and sentenced to death in his absence. He lived the rest of

hislifein New Y ork, where he taught at the Jesuit-run Fordham University until 1960.

2.3.5.1 VON HILDEBRAND'S ETHICS

Dietrich von Hildebrand's first published work was his Die Idee der dittlichen
Handlung,?*® an expanded form of his doctoral thesis, which he had completed in 1913.
His aim in this work was to dispute Kantian voluntarism — the view that only the will
can, without reduction or limitation, be designated as morally good — with a general
account of moral values and their bearers. Value — encompassing here ‘the beauty of a

picture or the goodness of a human being’ >*

— is described by von Hildebrand as ‘a
gualitative something attached to the object, and which | can come to know in a
particular way to be a quality of the object’.%** He identifies actions®*® and persons®’ as

the bearers of states of affairs, but he also discusses values in relation to states of

23 Originally published in Husserl’s Jahrbuch, vol. 3 (1916), pp. 126-251. Republished in Die Idee der
gittlichen Handlung; Sittlichkeit und ethische Werterkenntnis (Darmstadt: Wissenschaftliche
Buchgesdllschaft, 1969), with commentary by Karla Mertens.

2:: Von Hildebrand, Die Idee der sittlichen Handlung; Sittlichkeit und ethische Werterkenntnis, p. 76.

Ibid.
26 |bid., p. 2.
Z7 |bid., p. 3.
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affairs.”®® He argues that a fact, such as the non-existence of a good, can ‘stand as an
evil before us',?*° but notes that ‘we do better to say that the existing state of affairsis
valuable, rather than that it is the bearer of a value'.?** In general, von Hildebrand's
value-ethics at this point in his development had a great deal in common with both
Reinach’s and Scheler’s.

Von Hildebrand's ethics underwent a marked development over the years that
followed, catalysed by his religious conversion in 1916. His 1922 Sttlichkeit und
ethische Werterkenntnis shows signs of Aristotelian influence, adding the term ‘virtue’
(Tugend) to his lexicon. It was in 1952, roughly in the middle of his philosophical
career, that von Hildebrand published Christian Ethics (later republished simply as
Ethics), which is considered his major work in mora philosophy,* indeed his
‘magisterial work’.?*? His ethics here remains focused on the basic concept of value,
but, further developing the distinction between ‘value’ and ‘personal interest’ that had
influenced Reinach, von Hildebrand here places values in the wider category of
‘importance’.

Importance is that which has the power to motivate us, to attract or repulse us. It
is meant quite generally, but not everything is of possible importance in this sense. The
significance of this concept and the degree to which it is intuitive is quite elegantly
shown by von Hildebrand:

Were we to ask a despairing man the reason for his sorrow, and were he to

answer, ‘Because two and two are four,” or, ‘Because the sum of the anglesin a

triangle is equal to two right angles,” we would obviously reject these facts as
explanations for his sorrow. We would suppose either that he is putting us off

%8 |bid., pp. 69-74. Von Hildebrand's attribution of value to certain states of affairs is a key point of
difference from Reinach, who argues that ‘only objects can be morally valuable, never states of
affairs’. SW. p. 336, paragraph 2; Appendix (I1). We will discuss this disagreement further in chapter
four.

2% \/on Hildebrand, Die Idee der sittlichen Handlung; Sittlichkeit und ethische Werterkenntnis,, p. 69.

20 |bid., pp. 70-71.

21 Croghy, ‘ Dietrich von Hildebrand’, in Phenomenological Approachesto Moral Philosophy, p. 477.

22 K arla Mertens, commentary to von Hildebrand, Die Idee der sittlichen Handlung; Sittlichkeit und
ethische Werterkenntnis, p. 269.
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for some reason, in refusing to tell us the true object of his sorrow, or else that
he superstitiously connects these facts with some evil .**

Importance is ‘this property of a being which enables it to motivate our will or to
engender an affective response in us' .>** There is both positive importance (the ‘good’,
bonum, in the broadest sense) and negative importance (the ‘bad’, malum, again in an
entirely general sense), and the two are distinct opposites; negative importance is not
just alack or absence of positive importance, but is something that isin itself bad.

Von Hildebrand identifies three key subcategories of importance: ‘The merely
subjectively satisfying, the objective good for the person, and the value’.>*® Thus, he
distinguishes the motivating importance behind simple self-indulgence, rational self-
interest, and moral action, respectively. The merely subjectively satisfying and the
objectively good for me are always relative, dependent on personal circumstances. What
sets values apart from the first two categories of importance is that they are not good
‘for me or for anyone in particular, but good in themselves, they are good
‘independently of any motivation’.?*® Thus, value is exclusively a category of things
that are important as such. Something that is valuable may aso be subjectively
satisfying (as when a painting is pleasant to look at, or a person is ‘a pleasure to be
around’), but they are never merely subjectively satisfying; they can be appreciated on a
higher level than their pleasantness.

Von Hildebrand identifies three bearers of moral values and disvalues: actions,
inner responses and fundamental attitudes. The latter are the most important of the
three, and can be directly identified with virtues and vices. Thus, the character of the

human person is a primary focus of moral assessment. Crosby concludes that in light of

23 Dietrich von Hildebrand, Ethics, p. 23.

24 1 bid.

5 | bid., p. 80.

2 |bid., p. 43. Von Hildebrand criticises Scheler for failing to make this distinction between value and
everything that is not good in itself.
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von Hildebrand's ethics, ‘we do not have to wait until the end of the 20" century in
order to find virtue ethics after Kant’.%*’ Persons also have an intrinsic ontological value
as embodiments of the imago dei; life, dignity and other intangible properties of the
person also bear an inalienable ontological value as such.?*® It is the ‘basic human

vocation' 24

to possess a morally valuable character, but not every value can be
possessed by every person, as some are subject to a mutual ‘polarity’. Some of these
polarities are hostile (as good and evil are), but others are complementary (in the way
that male and female are).” For example, von Hildebrand suggests, ‘One and the same
person cannot at once be endowed with an overwhelmingly powerful vitality and with
an ethereal delicacy’ .

Von Hildebrand's understanding of moral values is closely bound up with his
Christian philosophy. Good itself is identica with God, who embodies absolute
ontological perfection. Those who lack moral value can attain it through Christian faith,
and nobody can be perfectly moral without ‘being transformed into Christ’.?*
Interestingly, von Hildebrand holds that he does not consider God's redlity to be a
postulate that must be believed to support his ethical theory, ‘as Kant did’.?>* Rather,
‘morally relevant values are an objective hint at God's existence’.”®* ‘For our
knowledge of moral values, of the moral obligation, of the natural moral law’, he

continues, ‘the knowledge of God is not required. But objectively these data presuppose

God' .>®

247 John F. Croshy, ‘ Dietrich von Hildebrand’, p. 494.
8 | bid., p. 135.

29 |bid., p. 173.

20 |bid., p. 143.

21 |bid., p. 141.

%2 |hid., p. 178.

23 | bid., p. 456.

2% | bid.

%5 |bid., p. 457.
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2.3.5.2 VON HILDEBRAND AND REINACH

Much as Reinach had been in his early life, Dietrich von Hildebrand was inspired by
Plato’s dialogues to take up philosophy, and just as Reinach had, he went on to study
philosophy at the University of Munich, beginning in 1906. Here, in 1907, he and
Reinach met for the first time.*° It was aso during this time in Munich that von
Hildebrand first met Max Scheler, who had secured a teaching position there. In 1909,
inspired by Husserl’s Logical Investigations, von Hildebrand transferred to Gottingen
for the summer semester, and returned again in 1910. During that year he attended
Reinach’s lectures along with Alexander Koyré, Roman Ingarden and Hedwig Conrad-
Martius. Although he then left to carry out his doctoral research in Vienna (his thesis,
on The Nature of Moral Action, marked hisfirst step toward the serious development of
his ethics) he acknowledged both Scheler and Reinach as ongoing influences on his
work.

The fact that Reinach was von Hildebrand’ s teacher in Gottingen does not mean
that von Hildebrand did not also influence Reinach. In Die Uberlegung, Reinach credits
his use of the distinction between value and personal interest to von Hildebrand's then
unfinished doctoral thesis.®®” The details of Reinach’s influence on von Hildebrand are
much more difficult to tease out. Only by first examining the differences between
Reinach’s and Scheler’s ethics can we attempt to identify their differing influences on

von Hildebrand’s. We will return to this subject in chapter four.

% Reinach had by then completed his doctorate in philosophy and was completing his studies in the law.
He left Munich to continue these studiesin Tibingen later that same year.
27T SW. p. 298; Appendix (111), n. 21*.
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SECTION FOUR
CONCLUDING REMARKS

In this chapter we have examined the background to Reinach’s ethics and the context in
which his ethics will be considered as a contribution. None of the profilesin this chapter
are to be understood as exhaustive or comprehensive critical discussions of the
respective philosophers or schools. It is sufficient to have a basis for understanding how
Reinach’s work on ethics fits into his historical and philosophical environment. With
this done, we are in a better position to discuss Reinach’s ethics, which will be the
subject of the next chapter.

Phenomenological ethics was quite a diverse field even in its early stages. The
extent to which the pioneers of this field shared basic terminology somewhat obscures
the extent to which they disagreed on the meanings of those terms, on methodology, and
on the practice of ethics. Similarly, the close personal associations between many of the
early phenomenologists, and the scarcity of direct textual references in their respective
works, makes it difficult to establish with certainty who influenced whom and at what
times. The profiles above will serve to provide a basis for comparison as we discuss
Reinach’s ethics, in view of which the originality of his work can be considered. It
remains clear that there are distinct similarities between Reinach’s approach to ethics
and those of his contemporaries; this is particularly true in the case of Scheler, whose

ethics will be directly compared with Reinach’s in chapter four.
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CHAPTER III
REINACH’SETHICS — CRITICAL DISCUSSION

The four extant works by Reinach that deal with ethics — one paper, one transcript
from a lecture course, and two separately published articles — do not form a cohesive,
linear exposition of Reinach’s views on ethics, nor were they originally meant to. Two
were never intended for publication at all and each of the other two has, as its central
topic, a question of legal philosophy, rather than one of ethics. We cannot, therefore,
simply follow the order in which Reinach himself presented his ideas and expect that
the result will be a clear account of a theory of ethics. Rather, we must take elements
from all of these four works together in order to construct a complete picture of the
phenomenological ethics contained in them.

Reinach shares much of his value theory with the other early phenomenologists
of values, and values have a key role in his ethics, but his work on ethics is not
exclusively concerned with values, nor does he propose a theory of ethics that is non-
formal in its entirety.’ Reinach regards moral values as only one of three basic concepts
with which ethics is concerned, and in terms of which questions relevant to ethics can
be asked. The significance of these three concepts and their differing roles in ethics will
form amajor subject of discussion in this chapter.

Reinach’s reasoning for distinguishing these concepts is rooted in his
phenomenological viewpoint.? One of Reinach’s chief concerns in his philosophy is to
provide descriptive accounts of essences, as accurately as possible. Every experience

and every object of experience has an essence which is uniquely and irreducibly its

1 “Non-formal’ here trandates the German ‘ material’, asit appearsin the title of Scheler’s Der

Formalismusin der Ethik und die materiale Wertethik. This trandation is used because the more litera
English trandation, ‘material’, is not obvioudly opposite to ‘formal’, which this usage isintended to
be.

We will more closely examine the characterisation of Reinach’s ethics as phenomenological in chapter
four.

2
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own. It is not possible from Reinach’s perspective to attempt to ‘build up’ an essence
out of preconceived ideas. That which is truly essential to each experience can be found
only through the phenomenological study of that experience. Nor is it sufficient to
attempt to explain or categorise one essence as another essence, to say that ‘X isakind
of Y’.® The reduction of one act to another act (categorising the social act of forgiving
as an act of judgement, for example) does not do justice to either act. Each essence must
be approached on its own, studied in itself, and allowed to stand independently. The
study of essences, not the study of facts, is the concern of Reinach’s phenomenology.*
Accordingly, Reinach’s ambition in approaching ethics is to explore the whole
realm of ethical experience, to account for at least the possibility of every question and
every aspect of the ethical, leaving nothing out. He opposes attempts by other ethicists
to limit the domain of ethics — the voluntarism of Kant and Lipps, limiting the good to
the will alone; the consequentialism of the utilitarians, limiting the good to the
outcomes of actions. For Reinach, such limitations represent ‘an enormous reduction of
the province of ethics.> A complete account of ethics must have no such artificial
limitations, allowing for the ethical significance of persons, of actions, of states of
affairs (as motives and as consequences), of the intangible products of actions, of
decison-making (not just acts of will in themselves, but the entire process of
motivation, decision-making and resolving). For this ambitious task, Reinach finds the

basic concept of moral value to be necessary, but also insufficient.® Two further basic

‘[ Phenomenology] has nothing to do with explanation of existences and the reduction of them to other
existences. When it forgets that, there arise those reduction attempts which are in truth an
impoverishment and falsification of consciousness'. Reinach, ‘ Concerning Phenomenology’, trans. by
Willard; SW. p. 534.

‘It is precisely with facts that descriptive psychology has nothing to do {...} It intends to bring to
ultimate, intuitive givenness the “whatness’ [Wag] of the Experience, from which, in itself, we are so
remote. It intends to determine this “whatness’ asit isin itself; and to distinguish and mark it off from
other “whatnesses’’. 1bid., pp. 534-535.

S.W. p. 500, paragraph 5; Appendix (1V).

‘Can al statements of ethics be put in the form: “this is morally valuable”? No. There is an array of
guestions that are designated as moral questions, {but} that would not be determined by that. Ethics
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concepts, namely, the concept of moral rightness and the concept of goods, are also
necessary to fully account for al questions that belong to ethics, making atotal of three
concepts.

The first section of this chapter discusses the meaning of ‘ethics (Ethik) as
Reinach understands it and the basic structure of his ethical theory. Section two
explores the three concepts of ethics proposed by Reinach and the ‘ spheres of ethics
that relate to these, examining in turn the significance of each and its unique role in
ethics. Section three looks at Reinach’s work on motivation and willing, the process of
moral decision-making, and autonomy, all of which are important in the ethical
assessment of persons and their actions. The final section critically analyses Reinach’s
work on ethics as a whole, based on the understanding of it established in the preceding

sections.

SECTION ONE
THE FOUNDATIONS OF REINACH'S ETHICS
Although Reinach never published a work fully dedicated to ethics, it would be
incorrect to assume that he did not regard ethics as a significant area of interest within
philosophy. Of Reinach’'s full body of surviving work, discussions of ethics make up
only asmall part, and a significant portion of those discussions takes place within works
on the philosophy of law. However, these latter comments are by no means cursory or
mere distractions from the main subject of the articles. A full third of the text of Die
Uberlegung discusses ethics, equal in length to the section discussing legal philosophy
and indeed overlapping into that section. A much smaller proportion of Grundlagen

touches on ethical themes, but Reinach’'s comments there still go beyond what is

does not only have to do with the question of what is morally valuable’'. SW. p. 335, paragraph 3;
Appendix (I1).
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necessary to clarify the difference between his positions on ethics and the law.
Grundziige der Ethik, the section of Reinach’s 1913 lecture course that deals with
ethics, represents only one part of that lecture course, but is still of quite substantial
length. Reinach chose to dedicate both his 1906 paper to the Akademische Verein fir
Psychologie (Die Grundbegriffe der Ethik) and his 1909 Probeverlesung during the
habilitation process at Gottingen (which has not survived) to the discussion of ethics.
We may recall that in Grundziige, Reinach suggests that the question of whether there is
such thing as objective knowledge or recognition of values is ‘perhaps the most

important question in the world’.”

3.1.1 THE MEANING OF ETHICS

Reinach does not provide a concise definition of ‘ethics’ (Ethik) in his work, nor does
he explicitly distinguish the meanings of the words ‘ethical’ (ethisch) and ‘moral’
(sittlich). By his usage, ‘ethics refers to a field or area of study, to which the ‘ concept
of the moral’ belongs.® As much as anything else, Reinach defines ethics by what it is
not; he begins by contrasting an ethical viewpoint with a psychological one.® The point
of view of ethics is different from, and indeed incompatible with, ‘the descriptive
relationships of acts as investigated in empirical psychology.'® For the purposes of a
descriptive-psychological investigation, it is correct to view the experiences of loving
and hating as similar, since both represent an attitude or disposition towards something;

loving and forgiving are unalike, since forgiving is an act, and loving is not. From an

S\W., p. 505, paragraph 2; Appendix (1V).
S.W. p. 335, paragraph 3; Appendix (I1).
The use of ‘psychology’ and ‘psychologism’ as terms by the phenomenologists is always an area of
ambiguity; de Boer identifies six different senses in which *psychologism’ can be used (De Boer, The
Development of Husserl’s Thought, pp. 116-17). Of these six, what Reinach is here referring to is
closest to de Boer’s fourth sense: ‘when genetic psychology is regarded as the fundamental discipline
and basis for the normative sciences’ (Ibid., p. 116).

10 SW. p. 485, paragraph 1; Appendix (1V).
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ethicist’s perspective, though, these groupings do not make sense. Ethically speaking,
loving something and hating it are opposites; loving and forgiving are ‘very closely
related’.** Similarly, whereas psychology is concerned only with how things are, ethics
seeks to answer questions of ought (sollen): What ought | to do? What way ought things
to be? What kind of person ought | to become? Reinach points to theories about how
persons are or about how they must act, such as psychological egoism, as precisely
missing the point of ethics. Even if it were true that all persons act in an egoistic
manner, ‘we could still say: all people until now have been egoists, but they ought not
to be so!"'*? For Reinach, a theory of ethics needs to account for our knowledge of the
ethical (of the kinds of persons we ought to strive to become; of the actions we ought to
perform; of the way things ought to be), and for our autonomous motivation in living
according to these moral concepts.

Reinach’ sthesisisthat there are a priori moral truths, truths about what ought to
be that are objective, knowable and capable of being realised. These a priori truths
encompass both the formal a priori of Kant’s ethics, and a non-formal a priori as also
advocated by Scheler. That is to say, there is a formal moral law, but there are aso
immediate and intentional experiences of real ethical phenomena, and these are
interconnected and interrelated within and between three separate spheres or domains of
ethics.

In Reinach’s own view, the philosophy of positive or state law is distinct from
ethics. In Uberlegung, for example, Reinach dedicates different sections of the treatise

to the ethical significance and the legal significance of reflection or premeditation,

2 bid.
2 S\W., p. 487, paragraph 3; Appendix (1V).
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while in Grundlagen, he distinguishes not only between ethical and legal obligations,

but also athird category, which we have called ‘essential’ obligations.™

3.1.2 THE OBJECTIVE ATTITUDE

Since Reinach’s ethics is meant to be founded in a priori, objective truths, the first thing
called for by his theory is an attitude that reflects this. In his discussions of egoism and
atruism in Grundzige, Reinach characterises egoism as an attitude that ignores all
objective concerns, and instead assigns everything an importance relative to the
individual | of the egoistic human being. In this case, that which is good for me is
preferred, and that which is bad for me is avoided, regardless of whether it is good or
bad in itself.** On the other hand, altruism — understood as egoism’s opposite — is an
attitude in which the good for others is preferred, likewise ignoring essential value or
disvalue. Thus, regardless of whether altruism is morally preferable to egoism, neither
of these is an objective attitude. Neither is concerned with what is good in itself. For the
egoist, that which is objectively bad can still be preferred if it is good for me. For the
atruist, that which is objectively good can fail to be preferred if it is not good for

others. These attitudes both fail to recognise moral truth.*

3 Despite his work both on ethics and on the philosophy of law, there is a significant gap in Reinach’s

philosophy when it comes to exploring the relationship between positive law and a priori right. As
Seifert comments, ‘ Reinach’s reflections on the general relationship between apriori and positive law
represent not only the most underdeveloped part of Reinach’'s work but [...] many statements of
Reinach on this extremely important issue deviate from what the careful reader of the preceding
masterful chaptersisled to expect’. Thus, we are left to question whether Reinach’s comments on this
subject ‘are sufficient or even correct’. Seifert, ‘Is Reinach's “apriorische Rechtdehre” More
Important for Positive Law than Reinach Himself Thinks?, p. 200. We will discuss this issue in more
detail in chapter four, section 4.2.7.

Reinach sees the egoistic attitude as the origin of the phenomenon of ressentiment. Ressentiment is
viewed here not as the incorrect ranking of values due to a distorted perspective, but as a ‘ dislocation
of the I’ that outright ignores values in themselves. S.W. p. 490-91; Appendix (1V).

This section of the text closely resembles the erster Vortrag of Lipps Die Ethischen Grundfragen.
Lipps carefully distinguishes the egoistic and atruistic attitudes (which he defines dightly differently
from Reinach) from the attitude of self-respect which is the foundation of morally good action for
him. The key differenceis that for Lipps, no objective moral truths exist outside the subject.

14

15
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Reinach calls instead for an objective attitude,'® one that is concerned at all
times and in all circumstances with the objective, absolute, a priori truths of ethics.
Reinach aims to investigate the nature of these truths, how they become known, and
how they can be acted upon. Ultimately, Reinach has no intention of providing his
reader with a list of good actions, or any concrete rules to follow in any specific
situations. To discuss specific experiences of value would run counter to his
phenomenological method. It is not the specifics, the facts of ethical truth that he wishes
to investigate, but their possibility, the essence of the experiences in which they are
given. Reinach can say ‘murder is morally evil’ for the sake of an argument or an
example, because murder, by definition, is understood to mean an unjust killing, but it is
up to the individual in a real situation to feel the mora disvalue of the murder and
refrain from it on that basis. Were Reinach to attempt to provide even general rules for
action, the non-formal aspirations of his ethics would be undermined. The non-formal
aspect of Reinach’s ethics requires that individual persons feel and respond to valuesin
concrete stuations, rather than follow general imperatives. Acting morally, in other
words, is more than following a moral rule, it is acting out of conviction that one is

following a moral principle.

3.1.3 OBJECT AND OBJECTIVITY

Throughout this chapter we refer to the status of objects regarded as the bearers of
values, and the objectivity of values (and of formal moral principles, among other
things), all of which are the concerns of the objective attitude as discussed above. It is

of importance that we clarify the meanings of these terms here, as it is not always

' Trandating ‘sachliche Einstellung’ and ‘sachliches Gerichtetsein’ (SW. p. 490, paragraph 3;
Appendix (1V)), or ‘objektive Einstellung’ (S.W. p. 491, paragraph 1; Appendix (1V)). This refersto
being concerned with and directed by objective facts rather than by relative or subjective concerns.
See the following section for discussion clarifying the senses of ‘ objective’ and ‘object’ in this chapter.
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possible to trandate into English the precise words used in the original German text. In

' and sometimes ‘Objekt’'® while

brief, ‘object’” here trandates ‘Gegenstand
‘objectivity’ most often trandates ‘Sachlichkeit'®® and ‘Objektivitat’,®® but aso
‘Gegenstandlichkeit’. %

Object (generally speaking, Gegenstand) here refers to an object of
intentionality, the referent of an experience; the intended object of the experience. This
is not synonymous with ‘object’, in normal English usage, in the sense of a tangible
thing (‘Ding’). An action or an experience itself, for instance, can be an object of
experience, as can atrait of character, possibly even a person as a whole; thus, not all
objects that are given to our experiences (for reflection) are physical things or things
grasped perceptually. All of these are capable of existing or not existing. Their
possibility of existence is primarily what distinguishes them from a different kind of
entity with an important role in Reinach’s phenomenology: the state of affairs
(Sachverhalt). States of affairs do not exist, but rather subsist, or obtain. They are the
‘essential connections' between things and properties.”? We do not perceive or grasp
states of affairs; rather, we judge them to be or not to be. When | see a blue car, the car
and the state of affairs the being-blue of the car (the fact that it is blue) are to be
distinguished from one another. | grasp the car through an act of perception
(Wahrnehmung) and in doing so find evidence to judge that the car is blue. There are
important differences, therefore, between this act of judging and an intentional act of
perceiving. If someone tells me that a car | have never seen before is blue, 1 can judge

the car to be blue without seeing it. | have not grasped the car itself in any act. Equally, |

7 S\W. p. 486, paragraph 3; Appendix (V).
8 S\W. p. 489, paragraph 2; Appendix (1V).
19 SW. p. 491, paragraph 2; Appendix (1V).
2 SW. p. 504, paragraph 2; Appendix (1V).
2L SW. p. 485, paragraph 2; Appendix (1V).
22 Baltzer-Jaray, Doorway to the World of Essences, p. 69.
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may see a car through a tinted pane of glass, and though | see it as blue, | suspect the
blueness to be an illusion; I can then judge that the car is not in fact blue, or withhold
judgement until | have better evidence on which to judge.

In Grundbegriffe, Reinach states that ‘object and state of affairs are different’,®
and he reaffirms this in Grundziige, when he states that ‘persons, characteristics and
suchlike are morally valuable: not states of affairs, but objects’.?* The latter
statement indicates that ‘object’ and ‘ state of affairs’ are not only distinct terms, but are
also, in fact, mutually exclusive of one another.®

To establish that states of affairs are not objects, in the sense that Reinach
generally uses for ‘object’, requires some further clarification. The broadest sense in
which Reinach, like Husserl, uses the word Gegenstand is by placing it in direct
opposition to content (Inhalt). ‘ Thus if “content” is said to be al that belongs to the “1”
as a function, state-of-being, act, or subjective experience (i.e., al that can be executed
by and in the “1”), then “object” can be said simply to be all that is foreign to the “1”,
transcendent to the consciousness .? In other words, ‘object’ in this particular sense
indicates all that is objective. In this regard, what is given to perceptual consciousness

as an object must be sharply distinguished from what exists in consciousness, the

experiencing or living through (Erleben) of the experience.?” In this sense a state of

% SW. p. 336, paragraph 2; Appendix (I1).

2 S\W. p. 486, paragraph 3; Appendix (1V). My emphass.

% |t appears from this that states of affairs are never the intentional objects of experiences. Even
in acts of judgement, the object and its properties are what is actually intended and judged —
the car is judged to be blue, and blueness is judged to be a property of the car. However, the
state of affairs ‘the being—blue of the car’ is an ‘entity’ of a certain kind, and obtains or
subsists independently of whether anyone is conscious of it.

Brettler, The Phenomenology of Adolf Reinach, p. 98.

The object-content distinction was developed by Alexius Meinong, a student of Brentano. As
Passmore recounts, ‘ Meinong came to distinguish sharply between content and object with the help of
the Polish philosopher, [Kazimierz] Twardowski, who in his Towards a Theory of the Content and
Object of Presentations (1894) had distinguished three distinct elementsin a“psychical phenomenon”
— the mental act, its content, and its object. The effect of identifying content and object, Meinong
considers, is to make it appear that what is before the mind (the object) is somehow a part (the
content) of the apprehension of it’. John Passmore, A Hundred Years of Philosophy (Harmondsworth:
Penguin, 1978), pp. 180-81. That Brentano had failed to distinguish between object and content in this
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affairs, being effectively a true fact, is an ‘object’, or perhaps better put, an objectivity.
The sense in which states of affairs are not objects is precisely in that they do not exist
as any identifiable transcendent object given to perceptual awareness or in any such
manner.”

Values too, then, are objects of akind: they exist in some sense and are intended
in acts of value-feeling. States of affairs are no such objects, and the ‘rightness of a
state of affairs is not an object either; rightness is the quality of conformance with a
formal moral law, with what ought to be. ‘“It is right” [is] like “it is in order"’ .2
Whether, however, a state of affairs realy is or obtains is objective (sachlich), asis the
rightness, wrongness or moral indifference of that state of affairs. What is important for
us to emphasise is that the objective attitude (objektive Einstellung) is not concerned
only with objects (Gegenstéande), but with all that is objective and this includes states of
affairs.

These are the senses in which we will use the terms ‘object’ and ‘objective’ in
this chapter and beyond. While the meaning of ‘object’ is largely technical, it is of the
highest importance for Reinach that his ethics is concerned with truths that are objective

in this precise sense.

way was one of Husserl’s main criticisms of Brentano’s descriptive-psychological view that what is
given to consciousness must be in consciousness. Here Reinach follows Husserl in distinguishing the
objectifying function of perception, the transcendent object of perception, from sensation. Whether
this transcendent object of perception isidentifiable as a ‘real object’ having extra-mental existence in
any realist sense, of course, is not part of the phenomenological description of the transcendent object
given to perceptual awareness. Thus Husserl can abstract from questions pertaining to the real
existence of the intended object qua intended object in his descriptions of that object in his Logical
I nvestigations, without losing any descriptive content of that object.

Another way to look at this is to say that while only a finite number of objects might exist in the
world, states of affairs are not limited in the same way. Any postulated connection between any
objects and any properties is a viable and potentially true state of affairs. Thus Reinach’s theory
requires, as DuBois puts it, the acceptance of ‘not simply “arbitrarily many”, but of infinitely many
positive and negative states of affairs which obtain, as well as infinitely many contradictorily opposed
states of affairs which do not obtain’. DuBois, Judgment and Sachverhalt, p. 27.

% SW. p. 336, paragraph 2; Appendix (I1).
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SECTION Two
THE THREE SPHERES OF ETHICS

As we saw in chapter two, moral values are a recurring theme in early
phenomenological ethics, and they have a central role in Reinach’s theory as well. In
Reinach’s terms, ‘morally good’ and ‘morally valuable’ have the same meaning; moral
value equals moral goodness. In Grundbegriffe, he refers to the concept of moral value
as, more succinctly, ‘the concept of the moral’.* In the same article, however, he argues
that ethics is about more than moral values, and that the concept of moral value alone is
not sufficient to be able to understand and answer all questions of ethics. Not everything
in our experience is or could be seen as the bearer of a moral value-character — states
of affairs, for example, cannot bear value or disvalue at all,® and yet there are
meaningful ethical questions that can be asked about them.

If I wish to say it is agood thing to help the poor, | can do so in terms of value;
value attaches to the action of helping the poor and to the generosity of character that
motivates that action. But if | wish to say it is bad or wrong that the poor are suffering
in the first place, then the situation becomes more difficult. If states of affairs cannot be
bearers of values, | cannot describe the state of affairs ‘that the poor suffer’ as
disvaluable. The best | can do is to say it is disvaluable to ignore suffering, or to
promote it. Yet we have a sense that the state of affairs should not be, the poor ought
not to be suffering, and we want to be able to express this. If we cannot do so in terms
of value, then value is an insufficient concept to address all ethical questions.

For Reinach, this problem shows the necessity of recognising a second basic
concept in ethics, which can be referred to in answering questions about whether states

of affairs ought to be. Ultimately, he establishes a total of three such basic concepts. the

% SW., p. 335, paragraph 3; Appendix (11).
31 “Only objects can be morally valuable, never states of affairs. SW. p. 336, paragraph 2; Appendix
(.
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concept of moral values (sittliche Werte), the concept of moral rightness (sittliche
Rechtheit), and the concept of goods (Giiter).*

These three concepts all form part of an interconnected system of ethics, but
they are not directly interchangeable with one another. ‘Valuable' and ‘right’ do not
mean the same thing and cannot be equated with or reduced to one another. To
emphasise the distinctness of these concepts, Reinach describes each of these concepts
as belonging to a different ‘sphere’ or domain of ethics: the sphere of values, the sphere
of rightness and the sphere of goods, respectively.® The three spheres together make up
the world of ethics, each playing a role in how we experience and understand the
ethical, and allowing us to ask and answer ethically-relevant questions that the other
spheres cannot account for alone.

We will discuss each of these three spheres in turn and show why it is necessary
for Reinach to include them — and to distinguish them — in his ethics. The diagram on
the following page briefly shows how the realm of ethics is divided up into the three

spheres.

2 1t isworth noting that Reinach’s understanding of ‘goods is entirely different from Scheler’s usage of
the term as ‘things of value [Wertdinge]’ (Formalism, p. 9).
% SW. p. 486, paragraph 4; Appendix (1V).
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Sphere of Values

Pertains to objects.
Moral value specifically
is borne by persons,
personal qualities and

actions.

An object is morally
valuable (that is, morally
good) inthat it bearsa
moral value, and does
not bear moral disvalue.

Positive moral value is
moral goodness. That
action or characteristic
which is morally
valuable is morally good
in its essence.

The action of murder, the
person of a murderer and
the insensitivity to value
that makes it possible to
murder are all morally
disvaluable.

Values are experienced
(grasped) in intentional
acts of value-feeling.

Ethics

Spher e of Rightness

Pertains to states of
affairs.

A state of affairsis
morally right in that it
essentially conforms
with aformal moral

law.

A morally right state
of affairs ought to be.
The existence of a
morally valuable
object (including an
action) is morally

right.

The fact that agood
person is happy is not
morally valuable, but

is morally right.

Rightness is deduced
from formal moral
principles.

Sphere of Goods

Pertains to tangible and
intangible possessions or
properties.

A good is not avalue, or

necessarily valuable, but
the formal moral law may
dictate that its existence or

non-existence is right or
wrong.

Goods form an order of
precedence, but the
creation of goodsis not a
moral goal of action in
itself.

Happiness is not a moral
value, but it is morally
right that the morally good
human being is also happy.

Some goods (such as
pleasure) are experienced,
but they are not ‘felt’ in the
way that values are.
Happiness is an example of
agood that isnot an
emotion in the sense that
pleasure is, as it may exist
without being experienced
or recognised.

Fig. 1: The Three Spheres of Ethics
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Based on this overview, we see that each sphere accounts for a different set of questions
in ethical discussion. The concept of moral values allows us to discuss and assess the
moral status of actions, persons and the qualities of the characters of persons. The
concept of moral rightness allows us to discuss and assess the moral status of being, of
facts or states of affairs that obtain in the world. The concept of goods allow us to
discuss tangible and intangible possessions and properties that can be morally deserved
or undeserved, without necessarily being morally valuable or disvaluable in themselves.
It is this diversity that creates the primary need for the three spheres and for keeping
them separate from one another; values, rightness and goods cannot be equated, cannot
account for one another in a satisfactory way, and above all should not be confused with

one another.

3.2.1 THE SPHERE OF VALUES: MORALITY IN CHARACTER AND ACTION

As seen in chapter two, a theory of values is a common component in early approaches
to phenomenological ethics. Reinach’s ethics is no exception. He shares the
understanding of value as something real or objective, instantiated in objects and
experienced intentionally through a unique act of grasping of feeling, to be seen in other
early phenomenological theories of ethics, and particularly exemplified in Scheler’s.
While the characteristics that set Reinach’s core value-theory apart from those of his
contemporaries are few and subtle, his understanding of the role of values in ethics, and
the implications of that understanding for his wider ethical theory, are, nonetheless,
quite unique. We will begin discussing Reinach’s theory of value from its first

principles.
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3.2.1.1 THE MEANING OF VALUE

In Reinach’s terms, a value (or disvalue) is an inwardly grasped characteristic of an
intended object (Gegenstand) that causesit, in itself, to be attractive (or repulsive) to the
subject. Any definition beyond this is extremely difficult; Reinach does not even
attempt to simply define what a value is. His aim is to describe values, and the manner
in which they are experienced, in their respective essences. Value or disvalue is always
experienced in relation to a grasped object, its bearer (Trager). The value itself is also
the object of a separate act of grasping.* Values, however, form an order of precedence
(Rangordnung) or of hierarchy distinguishing the higher from the lower, or greater and
lesser values, a distinction broadly of better, equal and worse. This order of precedence
does not depend on the real existence of any values to remain constant, suggesting that
each value has a separate, possibly ideal existence as well. ‘It makes no difference at all

whether there is anything in the world to which moral value belongs’;*

moral value
remains morally valuable even if it is not realised in any object.*

Anything that represents goodness, excellence or preferability in itself in an
object that bears it is a value. Moral goodness, as we will discuss below, is just one of
these; beauty and wisdom are other examples given.®” That which is good only in a

gualified sense — good for me, or good for a specific purpose — is not a value or a

valuable object.®® Reinach is also at pains to point out that ‘goodness in the various

3 S\W. p. 295, paragraph 2; Appendix (I11). ‘ Even the one least versed in the phenomenological analysis

must recognise that he grasps the activity of a subject in a very different way to how he grasps the

value or disvalue of said activity; that the latter case is a matter of grasping by feeling'.

S.W. p. 335, paragraph 2; Appendix (I1).

Here we see a key difference between the values of objects as interpreted by Reinach and by Lipps.

For Lipps, an object has value inasmuch as it has the possibility of engendering a value response in a

person. For Reinach, valueisarea and a priori quality of objects that is independent not only of any

human experience, but also of its instantiation in the world. ‘ The value of {...} money declines if

its being put to use [becomes] impossible; [on the other hand], the value of goodness never

declines’. SW. p. 493, paragraph 2; Appendix (1V).

37 S\W. p. 485, paragraph 2; Appendix (I11).

% This can be compared to the distinction between a hypothetical and a categorical imperative in
Kantian ethics. that which | ought to do to achieve a specific purpose or at a specific place and time,
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senses used here must not be confused with moral goodness. We describe a beautiful
painting as a good painting, or advice that evinces wisdom as good advice, ‘but these
are just equivocations with moral good or bad’.** Moral value is not otherwise defined;
it is moral goodness, in and of itself.

The opposite of a value — a quality that represents badness or inferiority in
itself — is termed a disvalue (Unwert). Reinach generally refers to disvalue as a lower
value or alack of value, not as an outright negative or opposite to value. ‘[ The] essence
of the Devil’, he comments in Grundziige, ‘[consists precisely] in that he hates the good,
and does not love it'’.*® The greatest evil, then, is purely negative, concerned with
diminishing or destroying value, not with creating anything that is opposite to value.
Lack of sensitivity to value and lack of love for value are both moral disvalues of the
persona character. No reference is ever made in Reinach’s writings to a love of

disvalue or the disvaluable.

3.2.1.2 THE EXPERIENCING OF VALUES

A value is grasped in an intentional act: a unique cognitive act of feeling (fihlen). This
feeling is not to be confused with the ‘feeling’ or emotion (Gefiihl) of love or hate that
may be associated with feeling a value or disvalue. As noted previously, the grasping of
a value through feeling is an act in Reinach’s phenomenological sense — a single,
temporally punctual experience — and is an intentional experience of an object. An
emotion, on the other hand, is a state with a temporal duration, and is executed entirely
within the subject; it is not an experience of anything in an intentional sense. An

emotion can arise in response to the feeling of a value or disvalue; ‘it may be, for

as against that which | ought to do absolutely and regardless of circumstances.
% SW. p. 335, paragraph 2; Appendix (I1).
%0 SW. p. 506, paragraph 4; Appendix (1V).
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example, that joy relates to the value of a thing’,** while grasping a disvalue might

evoke disgust. However, these relationships are not by any means necessary, and the act
of feeling the value is aways distinct from any emotional reaction. ‘All kinds of
different emotions can build themselves on [the] feeling of value.’* A person may feel
a value yet not experience any emotional state corresponding to that feeling, or even
have a negative emotional reaction to a positive value. DuBois is correct when he
suggests that the ‘feeling’ by means of which we experience value should ‘ be accepted
as a technical term: rather than thinking of a perception charged with affectivity, one
should simply accept that this is the word used to denote the way that the person
apprehends values .

Though values exist independently of when and by whom they are experienced,
not every person is equally sensitive or receptive to value. ‘The feeling of an ethical
value and the capacity for the feeling of ethical values in general are themselves ethical
values. Their value increases with the growing fineness of the feeling’.**
Correspondingly, alack of sensitivity to moral value is less valuable. Love or regard for
value is likewise valuable in itself. Thus, ‘a person’s character or the essence of their
personality is documented in their ability to feel value and in the feeling-states grounded

y 45

in this value feeling’.

3.2.1.3 VALUE AND DEMAND

Just as the feeling of a value is distinct from the emotional (gefuhlsméafdig) reaction one

has to that value, both of these in turn are distinct from the fact that values are, by

L S\W. p. 295, paragraph 2; Appendix (I11).

2 SW. p. 493, paragraph 1; Appendix (1V).

“3 DuBois, ‘ Adolf Reinach: Metaethics and the Philosophy of Law’, p. 334.
“ S\W. p. 300, paragraph 3; Appendix (I11).

> Brettler, The Phenomenology of Adolf Reinach, p. 137.
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definition, capable of motivating us.“® It is part of the meaning of a ‘value’ that we are
attracted to it, and motivated to pursue it; it is part of the meaning of a ‘disvalue’ that
we are repulsed by it, and motivated to deny it. The feeling or grasping of a value is
classified as a motivational or emotive (emotional) experience. But what is the extent of
this? Isit possible, for example, to feel avalue but to deny its motivational influence?

Here Reinach considers the Platonic idea that it is impossible to know the good,
and yet do otherwise. This, he concludes, is somewhat true, if one correctly interprets
what it means to ‘know’. It is possible to ‘know’ what is good and still choose evil, but
in this case, ‘knowing’ what is good indicates only a cold, incomplete knowledge that a
value exists. The full experiencing of a value includes the experiencing of its emotive
power; the more strongly one feels the value, the more one is motivated by it. At the
ideal, perhaps impossible extreme, one experiences the value truly and completely, and
in this case it may well be impossible to deny its motivational power. Reinach thus
gives a qualified agreement to the Platonic principle: if one knows what is good in this
true and complete sense of knowledge, it may be impossible to refuse it.

The motivational power of a felt value or disvalue is accompanied by the
experience of a‘demand’ (Forderung) to realise that value or as a‘prohibition’ (Verbot)
against realising that disvalue.*” In both cases the intensity of the experience correlates
with the intensity of the feeling of value or disvalue. It is aways, it seems, possible to

defy ademand or prohibition and act against it, to be disobedient, but to do so, one must

% “There are things without rational motivatedness ([for example, an] experience that [gives| sensory
pleasure from the good taste of a meal). There, value has no place’. SW. p. 504, paragraph 2;
Appendix (1V).

Demands and prohibitions are experienced in acts of ‘\Vernehmen’, literally ‘hearing’, athough this
does not suggest that the demand isreally heard as a sound is. See S.W. p. 291, paragraph 3; Appendix
(111). Reinach also uses vernehmen in Grundlagen to describe the way in which we ‘hear’ the social
acts of others. John F. Crosby comments, * We use the term “ hear” in a broad sense which enables us
to speak of the commanded person hearing the command even when his ears are in no way involved,
as when he apprehends the command by reading something. [...] neither German nor English has any
natural and unambiguous word for expressing the highly meaningful concept of a receptive act which
refersto an act of another person addressed to the subject’. Crosby, ‘ Apriori Foundations', p. 49.
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overcome this influence. When a person engages in volitional reflection, bewildered
over whether or not to carry out a project, what that person seeks, through reflection, is

ademand to carry out the project or a prohibition against doing s0.®

3.2.1.4 MORAL VALUES AND THEIR BEARERS

The ‘world of values has an extremely complex and nuanced structure.*® VValues have a
system of relation to one another that is more complex than *higher’ and ‘lower’ values.
Reinach also divides values based on modality, height and magnitude,® though he
never fully explains the meanings of these terms. Among the many distinctions that
exist is the differentiation between moral values and non-moral values. Beauty, utility,
pleasantness and wisdom are all indicated to be values at different points within
Reinach’ swork. All of these are ‘good’, but goodness in this sense is not to be confused
with moral goodness; likewise, these values are not moral values. Mora value is that
which is morally good in itself, sui generis, and we know it only by experiencing it.
Though the full nature of the order of precedence of values is not made clear,
some values are certainly greater, more preferable, than others. This is experienced
simply as a more intense feeling of the value, a stronger feeling of preference; we do not
see the precise relation between the two values, but rather feel a greater motivation to
pursue one than the other. The motivation manifests in the ‘demand’ or ‘prohibition’
mentioned above, which is ‘heard’ by the person in an act separate from the grasping of

the value.

* “In the practical questioning stance, we are opened to the demands that we hope to sense on the basis

of the diverse reflective activity regarding the project. The sensing of the demands {in volitional
reflection} stands in analogy with the insight into the being of the state of affairs {in intellectual
reflection}’. SW. p. 294, paragraph 2; Appendix (I11).

0 SW., p. 486, paragraph 1; Appendix (IV).

% SW., p. 485, paragraph 2; Appendix (1V).
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Values are not experienced independently in the world, but are aways
associated with bearers — things that we grasp in acts of perception, and in connection
with which we feel the value.> Different kinds of values are borne by different things; a
landscape can be the bearer of the value of beauty, but not of the value of wisdom. As
the bearers of moral values specificaly, Reinach identifies four categories of things:
persons, personal qualities, acts and actions. Certain actions bear values by their
essence; thus ‘value- and disvalue-character pertain to [a] project by virtue of its

composition’.>

3.2.1.5 THE ROLE OF VALUES IN ETHICS

As actions are the bearers of moral value-characters, values are key to how morally
good actions can be chosen: we can feel the moral value of a thought-of action® and
immediately know that it would be morally good to carry it out, or feel its moral
disvalue and immediately know that to carry it out would be evil. But the role of values
in Reinach’s ethics goes beyond this preferring of actions. Indeed, as we shall soon see,
Reinach indicates that the values of actions are of secondary importance to the values of
persons.

In Kantian ethics, moral goodness belongs to the will, in its freedom to act out of
respect for practical reason. The willing of an action is good if that action is in
accordance with the formal moral law, the categorical imperative, and if the action is
willed out of respect for that law. It is thus self-imposed. In utilitarian ethics, moral

goodness belongs to the purpose or end of an action, or to its consequences. An action

1 Reinach does not state that values can never exist independently of bearers, but the values that he
discusses (such as wisdom, beauty, receptivity to value and moral goodness) are qualities rather than
things. It is hard to imagine beauty existing without being a quality of an object, and hard to say how
we would recognise disembodied beauty of this kind.

2 SW. p. 292, paragraph 1; Appendix (I11).

% Or, to be more accurate to Reinach’s terminology, a project. The project considered is not the same as
the action performed. See below, section 3.3.2.
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that has as its purpose the promotion of pleasure or happiness, over the alternative that
promotes pain and displeasure, is good. It is impossible to be a good person in either
Kantian or utilitarian ethics except in the sense of being a person who wills or performs
good actions. The sole criterion of goodness in each of these theories is something that
cannot be possessed by persons, at least not directly; it is something that lies by
definition outside them. For Kant, human beings have moral dignity and are to be
appreciated and respected as the members of the *universal kingdom of ends' . Goodness
of character, however, is not assessed in terms of personal qualities, but only in terms of
the will.>*

Reinach agrees that ‘there is in fact a formal ethics',> and that happiness is a
good. Yet he disagrees with Kant that an action is morally good only if it is chosen out
of respect for the forma moral law. On the contrary, for a person to be motivated by a
rational sense of duty rather than a personal preference for the morally vauable
suggests, in Reinach’'s estimation, that that person lacks a proper appreciation of
genuinely good; that he or she lacks, in fact, a sensitivity to moral value and respect for
moral value. Reinach also disagrees that ethics can have its basis in the ends of actions,
or in their possible or actual consequences. Every action has an essence, and rooted in
that essence is a definite value-character. Some actions are morally valuable in
themselves, others are morally disvaluable, and this essential or inherent value does not
change under any circumstances.®® However, when it comes to what is morally good,
Reinach’s emphasisis not really on the goodness or the willing of specific actions at all.
Instead, Reinach’s position is closer to an agent-based theory of ethics, such as

Aristotle’s.

> More specifically, Kant holds that only the will can be good unreservedly and without qualification.

> S\W. p. 503, paragraph 3; Appendix (1V).

% Reinach, however, suggests that it is possible for a project’s value-character to be modified in view of
its circumstances or consequences. See below, section 3.3.3.
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In Aristotelian ethics, actions themselves are not the primary focus in moral
assessment; the emphasis, rather, is on the character of the agent. A person who
possesses and recognises the correct virtues and acts consistently with those virtuesis a
good person; that a good person performs good actions follows naturally. Reinach’s
position is similar, but not identical to this. For Reinach, actions do have their own,
essential moral value-characters, and a person who scrupulously performs the most
morally valuable actions at all times realises a maximum of moral value or goodness.
This, nevertheless, is not the requirement to be a good person. A person who always
performs morally valuable actions is still not moraly perfect if he or she does not
possess a certain sengitivity to value and a respect for moral value. This sensitivity and
this respect are, themselves, moral values of the personal character.”” No number of
good actions, then, can make a person ‘good’ except perhaps by habituation and the
development of values in that person’s character.®® Reinach paraphrases Martin Luther
with the statement: ‘[ The] person must [aready] be good, before [the] good action’.>®

In summary, then, moral values account for perhaps the most fundamental
guestions in Reinach’s ethics: those of how persons ought to be and of what kinds of
actions persons ought to perform. Any question of whether an action ought to be carried
out, or not, is, first of all, a question of whether that action is morally valuable in itself,
morally disvaluable initself, or neither. No other factors (and other factors do apply to a

moral decision, as we will see in later sections) can make the action of murder morally

" Reinach contrasts this ethical point of view with that of the criminal law. The law distinguishes only

between (legal) guilt and innocence, between those who break the law and those who do not. Whether
a person refrains from breaking the law out of respect for the law and a sense of civic duty, or out of
fear of the punishment he or she would receive, makes no difference from a legal perspective; the
person is correctly safe from reproach or punishment in all these cases. Morally speaking, however, a
person who refrains from an evil action only out of fear of punishment has a lower moral standing
than one who refrains because he or she finds the evil action repugnant. See SW. p. 308, paragraph 1;
Appendix (I11).

Reinach does not make it entirely clear how moral development of this kind takes place. See below,
section 3.2.1.6.

SW., p. 501, paragraph 1; Appendix (I1V). The reference appears to be to Luther’'s article Von der
Freiheit eines Christenmenschen (1520).
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good, because murder is morally disvaluable in itself;*®

and above all other concerns,
every person is called on to be good, not only in his or her actions, but as a person.
Having seen what role values are to play in Reinach’s ethics, however, we must
also be aware of the limits of that role, of what values cannot do. Values cannot help us
to resolve questions about morality in being, about the ethical status of facts, or of
anything else that is not properly designated as a bearer of values. Nor can the concept
of value help us to understand how that which is not a value, or morally valuable, can
yet be correctly deserved in a moral sense. Only a method of preferring actions and of
assessing persons is provided in this sphere, which is not enough to satisfy the questions
of ethics. The concept of moral value alone does not allow us to say what a person’s
moral duty is;®" it offers only a means of preferring one action over another that does

not necessarily get to the heart of what one absolutely ought to do. The sphere of values

isonly thefirst of three, which each have their role to play.
3.2.1.6 CRITIQUE

In The Phenomenology of Adolf Reinach, Brettler criticises Reinach for his argument
that the ability to feel value is necessary to act morally. ‘We may infer that Reinach
would have agreed that nothing more can be demanded of a person than that they use
whatever degree of ability to feel value that they have’, she writes, but ‘this is not
clear’.®? At face value, it seems unfair that a person should be required to do more than
his or her best, more than isin his or her power, to act in amorally good manner.

In fact, it seems clear that Reinach does indeed suggest that more can be asked

of a person than this. A person who lacks sensitivity to value is not only likely to do

€ Reinach never gives a definition of murder that he himself is happy with. However, it is reasonable to
suggest that murder — as opposed to the more genera term of homicide — is by its nature morally
bad. All murder is homicide, but not al homicide is necessarily murder.

®1 Moral duty instead hinges upon the sphere of moral rightness, which we will discuss in section 3.2.2.

62 Brettler, The Phenomenology of Adolf Reinach, p. 138.

147



things that are morally bad, but is also a morally bad person in himself or herself. Aswe
have noted, Reinach’s emphasis when it comes to the role of values in ethics is on the
assessment of the personal character. A person who fails to recognise values correctly
faces reproach for that failure only indirectly; what is fundamental is that the failure
indicates a flaw in the person’s character, a way in which that person ought to be better.
This, as we will see below,®® is the reason why an evil action performed after a pause
for reflection is judged more harshly than one hastily performed: ‘the incapacity to feel
an ethical value is itself an ethical disvalue’.** Aslong as it is possible for a person to
improve himself or herself, to increase the moral values of his or her personal character
and correspondingly decrease the disvalues, then Reinach is not making an unfair
demand of the person with low value-sensitivity; he is simply making a demand more in
line with an Aristotelian understanding of ethics. It is not that a person ought to act in
the best way that he or she can act, but that that person should be the best person that he
or she can be and can become.

So, while in fact Brettler's concern here is warranted, it does not create an
immediate problem for Reinach’s ethics as presented. This clarification, nonetheless,
does point us to a deeper problem with Reinach’s ethics of personal values: that of
personal moral development.

Reinach makes it clear that not all persons have the same level of sensitivity to
value: there are ‘different talents among human beings in the grasping of these
distinctions of value'.®> Moreover, ‘the feeling of an ethical value and the capacity for
the feeling of ethical values in general are themselves ethical values. Their value

increases with the growing fineness of the feeling’.*® What Reinach does not make clear

% See section 3.3.6.

6 SW. p. 301, paragraph 2; Appendix (I11).
8 SW. p. 485, paragraph 1; Appendix (1V).
%  SW. p. 300, paragraph 3; Appendix (I11).
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is what, if anything, determines an individual person’s ‘fineness of feeling’ or
sensitivity to value, or how that sensitivity can change. In other words, if a person
possesses a low sensitivity to value and isto that extent a morally bad person, it is not at
al clear how that person can increase his or her fineness of feeling or sensitivity and
improve morally. Nor does Reinach explain how any other value of the personal
character, moral or otherwise, can be obtained, or how a disvalue of the personal
character can be removed.

This is not just a question of the apparent fairness or justness of the situation.
Reinach insightfully shows us that ‘ought’ applies only to contingent states, to that

which can be one way or another.®” -

Ought’ necessarily implies ‘can’. He also indicates
that the existence of avalue is morally right and that that which is morally right ought to
be. If a person’s low value-sensitivity, however, is in some way determined and fixed,
and unable to be changed, if that person cannot ever possess a higher sensitivity to
value, then that person’s being unreceptive to value is not contingent, and is thus not
wrong. It is not meaningful to say ‘he ought to be more sensitive to value' if that is
impossible. Likewise, it is not clear whether ‘cases of actual inability to feel value ® are
possible for Reinach, and if so, how they should be assessed. A person completely
unable to feel value is completely unable to do good for good reasons (to be ‘good
before the good action’). Thus we cannot say that he or she ought to do good for good
reasons, it is not only unlikely in this case, but impossible.

Reinach provides only a partial solution to this problem. He makes reference to
a‘“redemption” of the | through art or suchlike, [generally through] anything that would

lead it on to the objective attitude’.®® Creating or viewing art is presented here as a

means to refine one’s appreciation of it. This suggests that paying close attention to

67« Apriori Foundations', trans. by Crosby, pp. 108-9.
% Brettler, The Phenomenology of Adolf Reinach, p. 137, n. 1.
8 SW. p. 491, paragraph 1; Appendix (1V).
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values in general can lead a person to the correct attitude for recognising moral values.
Nevertheless, Reinach does not explicitly clarify whether this means that the person’s
sensitivity to value can increase in this way, or not. If so, then there is a role in a
Reinachian ethics for moral habituation, as there is in Aristotelian ethics; habitually
doing good will promote those values of the personal character that are necessary to be
a good person. Since Reinach does not make this clear, it is impossible to be certain
how he would resolve these difficulties.

Within the first of his three spheres of ethics, Reinach answers perhaps the most
immediate questions of ethics: How do | know what kinds of actions | ought to
perform? How do | know what kind of person | ought to be? Once a person has entered
into the objective attitude and has begun to appreciate the good in itself, the answer
comes naturally; one's own feelings of value are the basis on which to prefer one thing
over another, and feelings of mora value are the basis to prefer actions or traits of
character. But Reinach still has along way to go to chart out the entire realm of ethics,
as not every question in ethics can be answered in terms of value. We will discuss the
significance of Reinach’s unique contributions to the field of value-ethics in the next

chapter.
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3.2.2 THE SPHERE OF RIGHTNESS: MORALITY IN THE WORLD OF BEING AND THE
FORMAL MORAL LAwW

The state of affairs (Sachverhalt)™ has an important role in Reinach’s phenomenology.
Expressed formally, a state of affairs takes the form ‘the being A of B’ (a-Sein des Bs),
where A is a state or characteristic and B is an object. If | say ‘the sky isblue’, | express
the state of affairs ‘the being blue of the sky’ as an assertion.”* Another person to whom
| express this statement can then understand the meant state of affairs, and take an
intellectual position toward it. This intellectual position can be belief that the state of
affairs indeed obtains (agreement that the sky is blue), but equally it can be disbelief of
the state of affairs, doubt, suspicion, or indifference. One’s taking of a position may or
may not be aided by visual evidence (Ilooking out the window to confirm that the sky is
blue) or reflection (trying to recall whether the sky was blue when last seen).

As taking a position of belief involves judging that the statement is true, that the
meant state of affairs obtains, it is also referred to simply as an act of judgement
(Urteil); taking a position of disbelief is an act of negative judgement, while other
positions (doubt, suspicion and indifference) represent an incomplete judgement or a
failure to judge. All of these judgements are about whether the state of affairs is,
subsists or obtains, whether the statement ‘the sky is blue’ istrue. States of affairs never
exist; they are not objects. The existence of an object isitself a state of affairs; the being
of astate of affairsis not itself a state of affairs.

As states of affairs are not objects, do not exist as such, and are never
intentionally grasped (but deduced and judged to be), they cannot be the bearers of

value. ‘So in ethics’, Reinach concludes, ‘one cannot get by with just the concept of the

™ In common usage, a Sachverhalt is simply a fact, or ‘the facts of the matter’. Here it is used as a
technical term.

" Although we often assert states of affairs in this way, a state of affairs is not the same thing as an
assertion, as DuBois makes clear: ‘ The question, is the chair wet?, and the assertion, the chair is wet,
refer to the same state of affairs, but it is only in the latter case that the state of affairs is posited or
asserted’. DuBois, Judgment and Sachverhalt, p. 9.
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morally valuable'.”? The inability of the concept of moral value to satisfy questions
about the moral status of states of affairs, of facts, necessitates Reinach’s second basic
concept of ethics, the concept of moral rightness. A state of affairs cannot be ‘valuable’
or ‘disvaluable’, but it can be ‘morally right’ or ‘morally wrong'.”® The concept of
rightness alows us to ascribe a moral character to a state of affairs, to ask and answer
morally relevant questions about facts of being.

An obvious question is, why do we need a separate concept to ask and answer
guestions of this kind? Why can we not simply describe ‘moral rightness' as a kind of
value, and states of affairs as bearers of that kind of value? The answer isthat to do so is
not consistent with what a value is or with how it is experienced. When a person sees a
beautiful landscape, he or she is immediately struck by it; we can call a vista of this
kind ‘stunning’ or ‘arresting’ for exactly this reason, as it overtakes the viewer and
amost forces him or her to look closely at it. Long before every detail has been taken
in, before we necessarily know exactly what we are seeing, this feeling has aready
taken hold. On meeting another person, we can be immediately attracted to or repelled
by that person before we can really say what it is about that person that so impresses or
disgusts us. It is difficult to avoid feeling a value, to keep from being overtaken by it.

A state of affairs is never experienced in the way that we grasp an object.
Learning of a state of affairs — hearing the news of some terribly unjust event — can
provoke an emotional reaction, but this is aways a reaction; value-feeling is an
intentional act of grasping, not areaction. A state of affairsis never grasped; rather, one
judges that it obtains or does not obtain on the basis of evidence. A single point of

information, a single fact, can change whether | believe in a state of affairs, or not. One

2 S\W. p. 336, paragraph 4; Appendix (I1).

" Right (recht) is to be distinguished from correct (richtig). In ordinary usage one might refer to a
judgement about a state of affairs as being right, but what is meant here is that the judgement is
correct, that it reflects reality. Rightness in the sense used here is specifically a quality of states of
affairs, not of judgements about them.
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can refuse to believe in a state of affairs, explicitly or implicitly, regardless of the
evidence for its being; we never have this chance when it comes to values. | grasp, or
perceive, an object, and before | can judge whether or not it really exists (a state of

affairs), | also grasp its value.

3.2.2.1 THE MEANING OF MORAL RIGHTNESS AND THE FORMAL MORAL LAW

It is important to note that although a state of affairs can be morally right, ‘the being
morally right of a state of affairs is not avalid state of affairs. States of affairs are facts
about objects, not about other states of affairs. Rightness is a property of a state of
affairs. a state of affairs can be morally right, morally wrong, or neither. To say that a
state of affairs is morally right is equivalent to saying that, morally speaking, it ought to
be or obtain; ‘if certain further conditions are fulfilled, | ought to do {or realise} it’.”
Ethically speaking, the being of a morally right state of affairs is better than its non-
being, and the non-being of a morally wrong state of affairs is better than its being —
not in the sense that it is more valuable, or that it is a good, but directly in that it ought
to be. None of thisis applicable to non-moral states of affairs, e.g., ‘orange lies between
yellow and red’, or ‘it israining’.

‘Ought’ is an important concept in Reinach’s philosophy of ethics and of law.
Any legal enactment contains either an is-statement or an ought-statement. An example
of the former is a legal definition, such as that of the age of majority, when a person is
no longer by the law as a minor. Such statements are true for the purposes of that legal
code. Legal ought-statements, on the other hand, state that a specific action is required,

permitted or prohibited of some or all persons. To put it another way, they state that

certain things ought to be done, or ought not to be done, or ought not not-to-be done.

" Apriori Foundations', trans. by Crosby, p. 105.
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Such a law might be worded as an is-statement (*all citizens at the age of eighteen shall
serve one year of military service'), but thisis really an ought-statement, an imperative,
not an is-statement. It is possible that a citizen will break the law and avoid military
service. Ought-statements that are part of a positive legal code are ‘valid for a certain
group of persons’,” namely those who live subject to that lawmaker’s authority, during
afinite period of time after the law is brought into force and before it is repealed.

However, it is also possible to conceive of ought-statements that are not bound
to any specific place or time and that possess universal applicability. These are the
expressions of a formal moral law (Sttengesetz). The forma moral law represents that
which is morally right, that which ought to be, in an absolute and universal sense.”® The
moral rightness, wrongness or indifference of a state of affairs is determined by whether
that state of affairs essentially conforms with a formal moral law. Reinach presents four
key examples of principles of the formal moral law: (i) It is right that any morally
valuable object exists; (ii) It isright that any morally disvaluable object does not exist;
(iti) 1t is wrong that any morally disvaluable object exists; (iv) It is wrong that any
morally valuable object does not exist.”” These principles link the spheres of values and
rightness. A valuable object is never ‘right’, but its existence is right. A state of affairs
is never ‘valuable', but its rightness may depend on a value being realised in it.

In customary usage, we might also refer to an action as being morally right.
Reinach attaches two specific meanings to this expression at different points. An action
cannot be morally right in itself, as that is a property of states of affairs, but an action

can have asits goal or purpose the realisation of a state of affairs that is morally right. In

75
76

‘Apriori Foundations', trans. by Crosby, p. 109.

S.W. p. 502, paragraph 2; Appendix (1V). ‘Moral rightness is an attribute of essence: that which
isright, is right as such, on the basis of its essence; circumstances make no difference [there].
What is right can [thus] be expressed as conformance to a general law’.

S.W., p. 337, paragraph 2; Appendix (I1). We will discuss the distinction between these statements and
the equivalent axioms put forward by Scheler in chapter four, section 4.2.3.

7
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this case, the action can be called morally right by association, but it is not in and of
itself; ‘it is right insofar as that which is wanted is right, but not in itself. [So] the
willing inherits from that which is willed’.”® Later, however, in Grundlagen, Reinach
points to an alternative meaning. Actions can be the bearers of values, and, to the extent
that actions can be said to exist,” the existence of an action is a state of affairs.
Accordingly, that existence can be morally right or morally wrong if the action itself is
the bearer of a mora value-character. Thus, as Burkhardt puts it, the spheres of value
and rightness ‘ are embedded in one another: the morally valuable object is a component
of astate of affairs, while the right state of affairsisthe goal, result or content of an act,
which itself — in Reinach’s sense — is an object’.®°

Only a contingent state of affairs, one that can either be or not be, can be morally
right or wrong. This is because an ought-statement is only meaningful if it refers to a
contingent truth. It is meaningless to say ‘two plus two ought to equal five' because two
plus two can never equal five. However, it is equally meaningless to say ‘two plus two
ought to equal four’ because two plus two can never fail to equal four. So the statement
‘only good persons ought to be happy’ (‘it isright that only good persons are happy’) is
directly incompatible with the “pious dream of the ancient Greeks ' that good persons
are necessarily happy or that happiness is only possible for those who are good.

Because moral rightness is linked to compliance with a formal moral law —
whether the state of affairs in question ought to be — it lacks the ‘extensive nuancing’
of the sphere of values.® Values are ranked in relation to one another and vary in

numerous ways, as discussed above. Moral rightness lacks this diversity. A state of

8 S\W., p. 336, paragraph 3; Appendix (I1).

™ ‘Every moral obligation {...} presupposes that the existence of a person’s action, which forms the
content of his duty, is either morally right or right in virtue of the rightness of other related states of
affairs' . Reinach, * Apriori Foundations', trans. by Crosby, pp. 13-14.

8 Burkhardt, ‘ Verpflichtung und Verbindlichkeit’, p. 161.

8 SW. p. 496, paragraph 5; Appendix (1V).

8 SW. p. 486, paragraph 1; Appendix (1V).
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affairs that essentially complies with aformal moral law is right, and ought to be; a state
of affairs that essentially violates a formal moral law is wrong, and ought not to be. All
other states of affairs are neither morally right, nor moraly wrong; from a moral
standpoint they are neutral or indifferent. If two states of affairs are morally right,
neither can be more or less right than the other, and thus there is no system of
preferences within the sphere of rightness aside from the preferability of rightness over
non-rightness or wrongness. To achieve any kind of ordered ranking of states of affairs
in their rightness requires us to refer back to the sphere of values, and to the moral value

that isrealised in each state of affairs.

3.2.2.2 THE ROLE OF THE SPHERE OF RIGHTNESS IN ETHICS

We have established what the Reinachian distinction between values and rightness is
and what it amounts to, but the need for that distinction, for these two separate concepts
in ethics, must be examined. ‘Valuable’ means ‘good’ and ‘morally valuable’ means
‘morally good', so we aready have a basis for discussion of moral goodness and evil.
Under what circumstances would we need to talk about rightness or wrongness, where
value and disvalue would not suffice?

To return to an example we mentioned previoudly, let us imagine that two men
are convicted of the same crime in the same penal system, and sent to prison for the
same term. One of these men is guilty of the crime he committed; the other is innocent.
We want to be able to say, at least, that the fact that the guilty man is imprisoned is

preferable to the fact that the innocent man is imprisoned.®® Yet we cannot say ‘it is

8 Reinach refers to the punishment of the guilty as intrinsically, morally right on more than one
occasion. However, he is not able to show precisely why it is morally right to punish the guilty (as
opposed to being justified under positive law or even a priori right relations). We will see below
(section 3.3.2.4) why Reinach’s position here is so problematic. Where we refer to this formal moral
principle in this chapter, it functions only as an example that has a direct basis in Reinach’s writings.
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morally valuable that the guilty man isimprisoned’, or ‘it is morally disvaluable that the
innocent man is imprisoned’.®* Every value needs a bearer, and in this case there is
nothing to bear the moral value or moral disvalue, unless we designate states of affairs
as the bearers of values. Reinach rejects this as a possibility. Aswe saw in our previous
discussion of the technical sense of ‘object’, states of affairs do not exist, but obtain,
and are not grasped in intentiona acts of perception. ‘The sky is blue' is a state of
affairs, but | can only judge it to either obtain or not obtain based on available evidence
and on my other beliefs. If that state of affairs does indeed obtain, then my judgement is
correct, but | till have not grasped the state of affairs in a perceptual act. Only the
object (the sky) exists and can be grasped intentionally. If on viewing the blue sky |
grasp an aesthetic value in relation to it (that isto say, if | find it to have beauty), then
that value is borne by the sky, not by the fact that it is blue or even by its characteristic
of blueness. Likewise, generosity is a value of the personal character, and is borne by
the generous person, not by the fact that the person is generous. In our present case,
where a man is imprisoned for a crime he committed, ‘one says: [the punishment is]
morally right, but not: morally valuable’ .2°

With only moral value as a basic concept of the ethical, therefore, we cannot talk
about the moral preferability of states of affairs. We can look for ways around this. If
the innocent man in our example was imprisoned by a corrupt court, out of malice, we
can say that the actions of the judge were morally disvaluable. But this disvalue would
be equally present if the guilty man were imprisoned by an equally corrupt court.

Besides, it is also possible that no such corruption took place; the court’s decision could

8 A utilitarian might argue that the fact that the guilty person is in prison acts as a deterrent vaue to
others and thus thisis at least part of its value and moral justification, but the perceived valuableness
of the deterrent effect would apply equally to whether the person is guilty or innocent. Thus the
utilitarian cannot account for the moral preferability of the guilty over the innocent person being
imprisoned.

S.W. p. 336, paragraph 1; Appendix (I1).
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have been an honest mistake. We can at best say here that someone was negligent, that
some piece of evidence was overlooked or that a witness was mistaken in testifying;
again, the very same mistakes may also have taken place in the trial of the guilty man.
In the final analysis, the best we can ever say is that the actions that led to the innocent
man’s imprisonment were morally disvaluable, and that the action of setting him free
would be morally valuable. We cannot say anything in terms of value about the fact of
the man’ s being imprisoned.

The concept of rightness allows us to say: it is right that a guilty man is
imprisoned for his crime, it is wrong that an innocent man is imprisoned for a crime he
did not commit. This precise example presupposes that, under the formal moral law, a
human being who is guilty of a crime ought to be punished, and a human being ought
not to be punished for a crime of which he or she is innocent. Such specific principles
are all debatable individually, but the essential point here is the possibility of such
principles, of an absolute moral ‘ought’. This is of high importance for normative

ethics, as we will now see.

3.2.2.3 MORAL OBLIGATION AND DUTY

The more direct importance of the sphere of rightness for Reinach’s ethics is the role it
plays in determining moral duties. Rightness is the concept that allows usto say ‘ought’
or ‘should’ (Sollen). In itself, the knowledge that an action is morally valuable indicates
that that action is to be preferred over aless valuable action or a disvaluable one, but it
does not tell us that it is one's duty to carry out the action, that one ought to do so.
Several possible actions at once can be morally valuable, though to greater or lesser
degrees. Reinach bridges this gap between non-formal preference and an absolute

‘ought’ by introducing a concept of absolute moral duty into the framework of his
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ethics. Statements in the form of ‘this ought to be' or ‘I ought to do this' belong to both
formal ethics and to legal philosophy. The difference between a legal ought and a moral
ought is that moral oughts bind all personsin all circumstances, while legal oughts bind
only those persons who are subject to the particular legislating authority that enacted
them.®

We saw in chapter one that Reinach distinguishes three types of obligation,
which we called essential obligations, legal obligations and moral obligations. Essential
obligations arise from the essences of social acts; it is in the essence of a promise that it
places me under an obligation to fulfil that promise. To fail to meet this obligation isto
act inconsistently with the meaning of a promise. Legal obligations arise from the
positive law. Certain enactments of law posit something that ought to be (in a strictly
non-moral sense), and any human being who is subject to that law is obligated to act
accordingly. If | fail to meet my legal obligations, by doing something the law posits |
ought not to, such as commit theft, then | break the law and am treated as a criminal.
Moral obligations arise from the formal mora law, and apply independently of any
prior act of positing, or any jurisdiction. Moral obligations reflect how one ought to act
in an absolute sense. When we say that a person is morally obligated to fulfil a promise,
‘the moral [obligation] mentioned here arises only because the [essential] obligation
already obtains' .%" Legal and essential obligations are meaningful in their own separate
spheres, but they are ‘ non-ethical categories .28

Moral obligations (Verpflichtungen), in turn, are to be distinguished from one's
moral duty (Pflicht). Moral obligations are not all equal; some carry more weight than

others and should be preferred over others. The mora obligation to fulfil a promise is

8 Again, this calls to mind the distinction between categorical imperatives and hypothetical imperatives.

The legal ought is hypothetical, something one ought to do if one lives under a particular legal system.
The moral ought is categorical, something that ought to be wherever and whenever it is possible.
Brettler, The Phenomenology of Adolf Reinach, p. 159.

8  Burkhardt, ‘ Verpflichtung und Verbindlichkeit’, p. 156.

87

159



lesser than the moral obligation to refrain from murder. One's highest moral obligation,
at any given moment, represents one’s moral duty, that which one actually ought to do
in practical terms. One's moral duty is always to meet a moral obligation, but not every
moral obligation can equal one's duty at the same time.®

Reinach does not immediately make it clear how one knows which moral
obligation is greater than the others. Given his comments elsewhere, it seems likely that
this is where formal ethics can no longer help, and non-formal ethics is once again
required. Formal ethicstells us as a general principle that promises ought to be kept, but
this formal rule aone cannot tell a person in a concrete situation whether he or she
should keep a specific promise. This is Reinach's chief criticism of Kant's pure
formalism: Kant attempts to draw from the general to the specific, deriving al
individual moral actions from formal principles. ‘[The] difficulty [lies in] deriving
individual actions from [the] mere formal law’;* Reinach points to the infamous ‘lie
under specific circumstances’,** where the categorical imperative appears to prevent me
from deceiving one person even to save another's life. Here, then, Reinach’'s
expectation would be that the action that realises the highest mora value takes
precedence and becomes the individual’s moral duty. Formally speaking, a greater
moral value ought to be realised before a lesser one.

As moral obligations are linked to the formal moral law, a moral obligation can

arise in a situation that has very little to do with values.®? Morally speaking, one ought

8 |n English we reflect thisideain ordinary speech when we say that a person has ‘ done the right thing’.

This means the same as ‘ he did what he ought to have done’ or simply ‘he did his (moral) duty’. The
equality in meaning between ‘he did the right thing’ (or ‘he did what was right’) and ‘he did what he
ought to have done' precisely matches the equivalence between ‘rightness and ‘ought’.

% SW. p. 501, paragraph 5; Appendix (1V).

oL bid.

2 |n Grundlagen, Reinach states that ‘an action in accordance with moral obligation necessarily
represents amoral value'. (S.W. p. 190) This can be interpreted in one of two ways: (i) that any action
that one can be morally obligated to carry out must necessarily be morally valuable; or (ii) that the
completion of amoral obligation necessarily realises a moral value. Both can in fact be true; if (i) is
true, then (ii) follows from that.
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to fulfil one’s promises. ‘The [essential] obligation to fulfil [a promise] which exists
over and against the promisee is in addition to the [moral obligation], or better, it forms
the basis and presupposition of that [moral obligation]’.** Because this is a matter of a
formal ought, the moral obligation remains unchanged regardless of whether the action
through which the promise is to be fulfilled is morally valuable in itself, morally
indifferent in terms of value, or even morally disvaluable. Here, the obligation and the
content of the promise must be kept separate. If a person ‘mindlessly promises to
murder a fellow man’,* that person still faces a moral obligation to fulfil that promise.
But it does not then become that person’s moral duty to commit murder. A second
moral obligation comes into play here, one which has nothing to do with the fact that a
promise was made, and everything to do with the content of that promise: the morally
disvaluable action of murder. The obligation to refrain from murder outweighs the
obligation to fulfil the promise, and the person’s moral duty is thus to break the
promise. The essential obligation — that which is undertaken in the social act of
promising — does not go away, but this is a non-ethical, amoral obligation. It remains
because to say ‘I promise’ and not to carry out the promise creates an inconsistency

with the meaning of the social act.

3.2.2.4 CRITIQUE: THE INACCESSIBILITY OF THE FORMAL MORAL LAW

Whereas Reinach discusses in detail how we experience values and thus how the moral
value of an action or characteristic can be known, he provides no such explanation in
the case of the formal moral law. Rightness is determined by this formal law; a state of

affairs is right if it is in essential compliance with a formal, universal ought-to-be.

% «Apriori Foundations', trans. by Crosby, p. 45; S.W. p. 186. Crosby’s trandlation is slightly modified
. here to be consistent with our present usage of ‘moral obligation’ and *duty’.
* lhid.
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‘What is right can [thus] be expressed as conformance to a general law’.% But how do
we know what ought to be, formally and universally? The forma moral law is not
written down anywhere, nor do we experience it in acts of value-feeling. Even the claim
that ‘the existence of every moral value is morally right’, from which we might deduce
further truths about the formal moral law, is itself presented only as ‘self-evident’.*
How can we understand the concept the rightness or use it in our moral decisions and
assessments, if all our knowledge about the content of that law is in the form of
assumptions or presuppositions? Can we even have confidence that the existence of a
moral value is morally right and ought to be, and that this is not a baseless
presupposition?

Below are three possible answers to the problem of how the moral law is known.
More than one may be true at once, and to differing degrees.

i) The principles of the formal moral law are self-evident.

Based on certain premises — (1) that the morally valuable is the morally good in itself,
(2) that there is a certain order of precedence of moral values, (3) that values and
disvalues can exist, (4) that the existence of something that is morally good is
necessarily preferable to its non-existence, (5) that the existence of a value is
incompatible with the existence of its opposite disvalue, and finally (6) that certain facts
are morally right, which is equivalent with saying that they ought to be — it seemsto
follow, as self-evident, that the existence of any moral value is morally right, that the
non-existence of any moral disvalue is morally wrong, and so on. Likewise, if we accept
that a person has a moral obligation to realise any moral value that it is within her power

to realise, and yet realising one moral value may exclude the possibility of realising a

% SW. p. 502, paragraph 2; Appendix (1V).
% SW. p. 503, paragraph 3; Appendix (1V).
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different moral value, it follows as self-evident from these same premises that that a
person ought to realise the highest moral value possible at any given time.

Thus, some basic principles of the formal moral law can be affirmed simply on
the basis of premises of these kinds, and it is possible that others can as well. But can
more concrete cases referred to by Reinach — such as the ‘intrinsic rightness of

punishment’ %’

— be equally self-evident? This can be argued either way. Punishing as a
concept might be said to have its roots in an a priori social act of sanctioning or
disciplining (the way a parent might do to a child for breaking an established rule),” or
to be an a posteriori concept that can only make sense once a person has experienced
wrongdoing by another. After all, many of the punishments used in society — including
the death penalty mentioned by Reinach in Uberlegung — are incomparable with
anything a parent would use against a child, and the act of disciplining a child would not
usually be thought of as satisfying the cause of justice. Moreover, ‘punishment’ as a
concept is linked to the concept of ‘wrongdoing’ (no action taken against another person
can essentially be a punishment if that person has done nothing to deserve it), but it is
possible to deny that there is any self-evident rightness to purely retributive punishment;
that is, to punishing wrongdoing for the sake of punishment.*

ii) Rightness can be felt in cognitive acts without prior knowledge of the formal

moral law

It is consistent with normal experience that we may learn of a state of affairs (afact) and

immediately feel that it is wrong, that it ought not to be. Even though wrongness is not

disvalue, is it possible that this ‘feeling’ of the wrongness of a state of affairs is

9 SW. p. 495, paragraph 1; Appendix (1V).

% Thisin itself presupposes that all social acts are a priori, unless another argument can be put forward
to show why the act of sanctioning or disciplining (which is certainly a social act, being necessarily
addressed to another person and in need of being ‘heard’) isitself a priori.

% See, for example, Cyril McDonnell, ‘Why Punish the Guilty? Towards a Philosophical Analysis of the
State's Justification of Punishment’, in Maynooth Philosophical Papers, 5 (2008), ed. by Simon Nolan
(Maynooth: Department of Philosophy, National University of Ireland, Maynooth, 2009), pp. 21-34.
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equivalent to the grasping of a disvalue; that as | judge a state of affairs to be or not to
be, its essential wrongness becomes known to me in a separate act. In other words, then,
when in the objective attitude, we simply feel certain states of affairs to be right. This
easily applies to the case of punishment, at the very least in the sense that it is morally
wrong if an innocent person is punished for a crime. On learning that such a state of
affairs subsists, one has a sense that this ought not to be. In the English language, the
expressions ‘it does not sit right with me’ or ‘it seems only right’ evoke this sense that
rightness is something felt, just as value is. If receptivity to value is a something for

which different persons possess ‘ different talents’,'®

and if a high receptivity to value is
itself a moral value, then the same could be true of receptivity to, or appreciation of,
moral rightness. In this case, the formal moral law comes to be known by derivation
from that which is morally right.

For al that Reinach differentiates between moral value and moral rightness as
separate spheres of ethics, he does not directly deny this possibility. It diminishes the
meaningfulness of his distinction somewhat, though without destroying it altogether.
Valuahility refers to the instantiation of a positive quality in an object (Gegenstand);
rightness refers to the compliance of a state of affairs with a principle of formal moral
law and lacks the ‘extensive nuancing’ *** found among values. We need only look back
to the basic principles that Reinach presents as self-evident to see that certain states of
affairs are morally right because they include the existence of a moral value, and the
existence of amoral value as such is morally right; this marks the distinction quite well.
As long as we accept that there can be truth and falsity, true feeling and deception, in

this sphere as well as in the sphere of values, the idea that the objective attitude includes

attention to feelings of what is right and wrong a priori seems a defensible one.

100 5\, p. 485, paragraph 1; Appendix (1V).
101 W, p. 486, paragraph 1; Appendix (1V).
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iif) The principles of the formal moral law are deducible by practical wisdom or
reason.

If, or where, the formal moral law is neither self-evident nor accessible through an act
of feeling, it may be that it is possible for it to come to be known through rational
deduction, by means of practical reason or prudence. We highlighted in chapter two
how, in Kantian ethics, reason is able to provide us with formal maxims or imperatives
for moral behaviour, and how, in Aristotelian ethics, practical wisdom or prudence
allows a person to recognise virtue or excellence, the way things ought to be. Reinach
does not discuss this kind of reason or wisdom, but he identifies wisdom as such as a
(non-moral) value, just as appreciation of the morally good (the morally valuable) is a
moral value of the personal character.'® Thus, a kind of practical wisdom, a rational
understanding of the moral law and its principles, would then be itself a moral value of
the personal character. This would be consistent with the phenomenological distinction
— absent in Kantian philosophy — between a formal and a material a priori, with the
moral law belonging to the formal a priori.

Reinach would certainly agree with the first of our possible answers, at least to
some extent; those principles of the formal moral law that he writes about, he presents
as self-evident. He might well deny our second answer on the basis that rightness is not
something that can be intentionally grasped; but we can ill have a sense that

'103 aven if this sense is not of the same kind as the

something is morally ‘in order
feeling of a value. The second and third answers are potentialy linked, as a form of
practical wisdom or reason could be both what allows us to ‘feel’ that a state of affairs

isright or wrong and what makes it possible to reason out truths about the formal moral

102 Reinach lists wisdom among the non-moral valuesin Grundziige. S.W. p. 485, paragraph 2; Appendix
(V).
103 SW. p. 336, paragraph 2; Appendix (I1).
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law.'® In the fina analysis, we can only conclude that these answers are fitting to the
guestion and are compatible with Reinach’s wider views, but we cannot say definitively
which, if any, he would agree with. Without a clear answer, though, Reinach’'s
attributing of specific principles to the formal moral law that are not self-evident (such

asthat retributive punishment is morally right) remains unsupportable.

3.2.2.5 BURKHARDT'S CRITICISM

Burkhardt, in his article ‘Verpflichtung und Verbindlichkeit. Ethische Aspekte in der
Rechtsphilosophie Adolf Reinachs', criticises Reinach’'s theory of obligations for its
failure to distinguish between ‘levels’ of obligation and for going too far in holding that
it isright that every obligation is fulfilled. According to Burkhardt, ‘(T)he degree of the
obligation undertaken is dependent on the importance of the content of the promise for
the promise-holder’.*® Y et Reinach’s maxim that every promise ought to be fulfilled —
that it isright that a promise is fulfilled — does not recognise this difference of degree.
As Burkhardt elaborates:

This problem naturally does not arise with Reinach’s generic examples (‘the

promise to visit someone or to go walking with someone’), but is clear when it

comes to a promise given to a dying man who wants to see to it that his family is

looked after when he is dead, or when statesmen vow to their citizens that they

will never be the first to use nuclear weapons,'®
Breaking one of these latter promises is surely a transgression of a completely different
kind from breaking one of the former.

Morally speaking, there can be no doubt that Burkhardt is correct. Legally
speaking, this depends on the individual code of laws. Some legal systems may consider

the promise to the dying man to be a verbal contract while others would require a

104 1t is precisely for this reason that Thomas Aquinas considered ‘prudence’ to be both a mora and an
intellectual virtue.

105 Burkhardt, * Verpflichtung und Verbindlichkeit’, p. 171.

1% 1pid.
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written document before the promise can be enforced; a government’s pledge
concerning the use of nuclear weapons might be enshrined in law or in the national
constitution. But essentially, the difference that Burkhardt expects is simply not
recognised in Reinach’'s theory. Everyday promises and promises of an ethical higher
order are all still promises; as social acts they have the same efficacy.

But if a promise is a promise, by its essence, how can we account for the moral
difference between breaking a promise to visit a friend and breaking a promise not to
instigate global nuclear war? To do this, we must distinguish several different cases of
how a promise can be broken.*”’

i) A person makes a promise and chooses not to keep it.

The classic and simplest case of breaking a promise is a clear violation of the meaning
of a promise, and of the moral obligation to fulfil a promise. The decision to break a
promise without any good reason could also evidence any of a number of flaws of
character (laziness, fickleness, spite, or a simple callous disregard for the person to
whom the promise was made), but no one of these is necessarily a factor, so we cannot
make the reproach that attaches to failing to keep a promise dependent on them. As a
formal moral principle, a person ought to fulfil their promises, so the promisor in this
case has not done what he or she ought to do.

i) A person makes a promise idly, knowing that he or she will be unable to fulfil
it.'%®

; 109 (

This is an example of a ‘ pseudo-performance Schein-vollzug) of promising, where

no intention to fulfil the promised action accompanies the spoken words. This case is

197 We must not forget that although the law cannot dismiss an essential obligation arising from a
promise, the promisee can, through the social act of waiving. Thus, if circumstances (and particularly,
a change in those circumstances) make it unreasonable for the promisor to be bound to his or her
promise, then the promisee, who possesses the claim against that promisor, might be morally obligated
to waive that claim.

1% For example, | take payment from a person for arare artwork and promise to deliver it to that person,
even though | do not own or possess the artwork; | cannot physically give it to anyone, nor would it be
mineto giveif | could, and | know this at the time that | make the promise.
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more problematic within the sphere of moral rightness, because we cannot say at al that
the person ought to carry out the promise — it is impossible, and we can never say that
something impossible ought to be. Reinach considers it unclear ‘whether claim and
obligation proceed from this pseudo-promise just as from an authentic one’, ultimately
leaving the question unresolved.™® We might perhaps say that since the promise was
not meant, no obligation ever arose, but that a moral reproach is deserved for idle
promising, or any pseudo-performance of a social act with intent to deceive.

iif) A person makes a promise in earnest, but is unexpectedly unable to carry it
out.™*

Again, this scenario creates difficulties in applying a moral obligation to promising. It
can only be my obligation to carry out an action if, at some point, the possibility of
performing that action is before me as possible. If a person never has this opportunity to
fulfil my promise, then he or she never breaksit, even if he or she also never keepsit. A
person might feel bound to apologise for failing to keep the promise in some cases, but
we cannot find that the person has evidenced any disvalue of character or done anything
wrong. One ought to keep one’'s promises, but this ‘ought’ only makes sense when
keeping the promise and breaking it are both possibilities.

iv) A person makes a promise in earnest, but chooses another action over fulfilling
the promise.

This is the truly problematic case for ethics, one that falls between the first and third
cases. Here, keeping the promise is in fact possible, and the promisor may want to keep
it — another, more pressing action is simply given precedence, often due to a changein
circumstances. We would judge each instance of this case on its own merits. If a man

breaks a promise to meet with a friend in order to protect his family from harm, then

109 « Apriori Foundations', trans. by Crosby, p. 22

10 | hid., p. 28

11 For example, | promise to meet my friend in Munich on a given day, but on the day that | am due to
travel, weather conditions close the airport from which | am leaving, making my planned travel
impossible. | can make alternative arrangements to travel, but | cannot arrive on the agreed date.
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nobody would disagree that he has chosen a higher obligation over a lesser. If a man
breaks a promise to drive his sick neighbour to hospital for an appointment because he
chooses that exact time to repay a trifling loan, we might feel that he has shown a poor
sense of priority; he has failed to recognise the higher obligation, the action in which the
greater moral value is realised, or he has simply disregarded that obligation. There are,
of course, much less clear-cut cases. A doctor making a house call to a sick patient
encounters a wounded man on the road, and must choose between staying to help or
going on to meet his appointment; in each case risking the health of one person or the
other. The medical concept of triage deals with cases of this kind, where a doctor —
who is under oath to provide medical assistance to those who need it — must prioritise
between two or more patients according to their respective needs. Morally speaking, an
agent can only follow his or her sense of which is the right thing to do — which is felt
as possessing or realising the greatest moral value.

Considering these four cases as distinct from one another, we see that the moral
reproach due to a person for breaking a promise only applies without exception in the
first case. In the second case, a different reproach attaches to making a false or lying
promise. In the fourth case, whether a person deserves to be reproached depends on the
reason why he or she did not fulfil the promise, and the degree of reproach likewise
depends on aweighing-up of the obligation fulfilled against the one broken.

In the first and fourth cases, then, the problem that Burkhardt refers to is clear.
One act of promise-breaking is worse than another because the obligations entered into
were of different levels. In the fourth case, we cannot weigh up whether a person’s
action was right or wrong at al without differentiating between levels of obligation.
Since differentiating between higher and lower ethical levels is not possible in formal

ethics (and thus in the sphere of mora rightness), this problem would have to be
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resolved by reference to non-formal values, the order of precedence among which is
sufficiently nuanced to distinguish between different cases of promising and promise-
breaking. In arriving at the decision of whether or not to act, a good person following
the objective attitude would consider the moral value of action versus not acting. In
Reinach’s example of a man promising to commit murder, a morally aware person will
feel that breaking the promise realises the greater value, and refrain from acting. In this
case, to break the promise is the man’s duty and to keep the promise would be evil.
Here, Burkhardt is incorrect to say that the degree of ethical obligation depends on the
importance of the promise to the promise-bearer. Only the moral value realised in acting
or not acting, respectively, has a bearing on whether the promisor ought to act. The fact
that a non-ethical obligation remains — the simple fact of having promised — does not

change and cannot change.

We have seen that the sphere of rightness as it stands raises questions for
Reinach’s ethics that are not fully addressed in his work. We have shown that, at least,
these questions can be answered, even though we cannot definitively say how Reinach
would have answered them. Despite these problems remaining open, the sphere of
rightness still plays an important role in Reinach’s ethics and has important potential for
the development of phenomenological ethics.**> We will further discuss the significance
of this distinctive aspect of Reinach’s works on ethics as a contribution to his field in

the next chapter.

112 Based on these conclusions, we find that Brettler and DuBois are incorrect to regard Reinach’s work
on the sphere of rightness as being not sufficiently developed to be useful (Brettler, The
Phenomenology of Adolf Reinach, p. 207) or to congtitute an ‘actual contribution to practical
philosophy’ (DuBois, ‘ Adolf Reinach: Metaethics and the Philosophy of Law’, p. 332).
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3.2.3 THE SPHERE OF GOODS: MORALITY IN ENTITLEMENTS AND POSSESSIONS

Reinach’s third sphere of ethics is the least developed of the three, mentioned explicitly
only in Grundziige and never discussed as extensively as the other two spheres. Even its

113

basic concept — a ‘good’ (ein Gut) — is not in any way clearly defined. A good is

something temporal, but not necessarily tangible,™**

possessing a finite duration of
existence, that can be possessed by a human being, and that is capable of being
promoted or diminished by human action. ‘Life’, ‘property’,™ ‘health’ and
‘happiness '*° are all examples of goods. Reinach notes that in law, one can talk about
‘loss of life’, ‘theft of property’, ‘promotion of happiness’; but life, property or
happiness is not the same as a person or human being. Something else is being referred
to in these cases, and as with obligations and claims, the fact that a good can be given or
taken proves that it is not nothing.

There are several ambiguities about precisely what Reinach means by a ‘good’.
It is possible that goods can be categorised as Reinachian objects, along with
obligations and claims; or, perhaps, that al Reinachian objects are goods and vice versa.
If it can be a principle of the formal moral law that ‘every promise ought to be kept’,
that is, that ‘every essential obligation arising from an act of promising ought to be
met’, then the essential obligation here seems to take on the role of a good. It is not
nothing, it persists for a certain length of time, and it is something distinct from the
person of either the promisor or the promisee. A person’s life can be considered to
belong to the category of ‘object’ (Gegenstand): it can be lost, saved, preserved, or

taken, and whether a person possesses life in the literal sense is an objective (sachlich)

13 5. p. 486, paragraph 3; Appendix (1V).

114 Of the goods named by Reinach, only ‘ property’ seems to refer to a physical, tangible object, and even
this is debatable. Intellectual property, for example, is by definition not a physical thing. If one
considers the actual good here to be access to one's property or control over one's property (both of
which are distinct from the property in its physical form) then perhaps al goods are intangible.

15 S W. p. 486, paragraph 3; Appendix (V).

116 S\W. p. 497, paragraph 1; Appendix (1V).
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matter, not one that depends on any one observation or experience. The designation of
happiness as an object is less clear-cut; it is not certain that the question, ‘Are you
happy? has an objective or factual answer. We will discuss the significance of
happiness in the sphere of goods below.

Finally, goods are themselves not necessarily ‘good’ in the moral sense; the
existence of a good is not necessarily to be ethically preferred over its non-existence.
Reinach proposes as a principle of the forma moral law that ‘the happiness of the
moral human being is right; that is, it is right that the moral human being is
happy’.**” And yet this does not depend on the existence of happiness in itself being
preferable to its non-existence. A person who is morally good deserves to be happy; a
person who is morally evil does not deserve to be happy, so an absence of happiness for
the morally evil person would be preferable to him or her being happy. The *quality of
goodness that happiness possesses is not to be confused with mora value . ™® If
happiness were morally valuable, the realisation of happiness would always realise
moral value. Thus Reinach’s view on goods is in disagreement with both Aristotle and
Kant, for both of whom happiness forms at least part of the highest good for human
beings.

In Die Uberlegung, Reinach at one point uses the term Strafiibel, the ‘evil of
punishment’.™*° The passage in which this word appears is not a discussion of goods as
such, and in fact precedes Reinach’s identification of this sphere, but it may still be
relevant here to consider an ‘evil’ as the opposite of a ‘good’. Punishment is of course
not necessarily ‘evil’ in the sense that the action of punishing someone is essentially
morally disvaluable; but to receive punishment is always undesirable. Referring back to

our comments on the sphere of moral rightness, then, we may have here a more precise

17 S \W. p. 486, paragraph 2; Appendix (V).
18 S\W. p. 496, paragraph 4; Appendix (1V).
119 S W. p. 308, paragraph 1; Appendix (I11).
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way of saying ‘It is morally wrong that an innocent person is punished’, namely: ‘It is
morally wrong that any innocent person suffers the evil of punishment’, just as ‘it is

morally right that the morally good person is happy’.

3.2.3.1 THE ROLE OF THE SPHERE OF GOODS IN ETHICS

Reinach does not make it entirely clear what role goods are to have in his practica
ethics. Certain principles of the formal moral law, for example, that ‘it is right that the
moral human being is happy’, depend on the acceptance of the sphere of goods; as a
principle, the example given presupposes that happiness has a certain ethical
significance. So even though a concept of goods is not necessary for the formal moral
law to be envisaged, an entire range of formal moral principles referring to ‘life’,
‘health’ and ‘happiness’ depends on precisely such a concept. At the same time, since
goods are not morally valuable in themselves, the formal moral law is necessary to
make goods relevant in our moral decisions. | cannot say, ‘the action was morally good
because it created happiness’, as the utilitarian interpretation would hold, but | can say,
‘the action was morally right in its purpose because it created happiness for a person
who ought to be happy'. This is one way that a criterion of natura justice could
potentially be understood in Reinach’s ethics, athough in Reinach’'s terms, ‘justice
would then be simply another way to say ‘rightness’, or a specific sub-category of

rightness dealing with goods and what persons are entitled to.'?

120 Reinach does not develop a concept of justice (Gerechtigkeit) in either his ethics or his legal
philosophy. In Uberlegung he describes one outcome of the law on murder as an ‘ obvious injustice’
(SW. p. 310, paragraph 2; Appendix (I11)); he also makes scattered references to ‘justice’ in
Grundzige, using it in much the same way as ‘morally right’. For example, ‘it is only just if the
good are happy’; SW. p. 486, paragraph 2; Appendix (1V). Neither concept of justice is developed
beyond these individual references. See below, chapter four, section 4.2.7. Justice, as an abstract houn,
can refer to ajust state of affairs (iusitia) or to that which, through law (ius), brings about a just state
of affairs. Not all laws, however, are morally just laws. Thus issues concerning the relation between
law and morality in terms of ‘justice’ will reflect issues concerning the distinction between moral and
non-moral states of affairs with which Reinach’s theory is well-equipped to tackle, even if he does not
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There are indications that Reinach intended for the sphere of goods to have a
greater role than this; that, more than being just things to be deserved or undeserved
under the formal moral law, they are also of importance to ethics in themselves. The
first thing Reinach tells us about goods is that they form an order of precedence
(Rangordnung).*** Later, he states that happiness is ‘a great good'.*?* This notion that
goods that are not equal in their status, that some are more important than others under
the objective attitude, implies a deeper role in ethics that is, ultimately, not explained.
We will discuss one possible such role below.

Based on the above discussion, Reinach’s reasoning for introducing the concept
of goods into his ethics, and for distinguishing them from the other basic concepts of
ethics, is apparent, though this concept as presented does not appear to stand on the

same level as do the concepts of moral value and moral rightness.

3.2.3.2 THE POTENTIAL OF THE SPHERE OF GOODS

As we noted above, Reinach refers to an order of precedence among goods without
indicating what this means for ethics. We will here present one possible way of
developing the role of Reinach’s sphere of goods by exploring the significance of the

order of goods.

do so himself. There is aso at least one other sense in which a concept of justice could be understood
within Reinach’s philosophy, namely the relationship between positive law and the a priori sphere of
right. This forms part of Stein’s concept of justice; see chapter four, section 4.3.2.6. A just law would
then be one that is well supported by the a priori foundations of positive law. Given that there are thus
a least four different senses in which a concept of justice could be made a part of Reinach’s
philosophy (namely, justice as a quality of states of affairs, justice as a quality of laws that bring about
just states of affairs, justice as the requital of desert and justice as a qudlity of laws that are well-
founded in an a priori sense), given that no one of these can be clearly identified as Reinach’s own
concept of justice, and given that two of the four could not be explored without first treating of
Reinach’s philosophy of law in detail, the question of justice in Reinach’s philosophy is a matter for a
Separate investigation.

121 SW. p. 486, paragraph 3; Appendix (V). Reinach uses the same word to describe the ordered ranks of
values. See, for example, S.W. p. 485, paragraph 3; Appendix (1V).

122 S\W. p. 496, paragraph 4; Appendix (1V).
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The only good that Reinach explicitly places above any other is happiness.
Happiness has an important role in many branches of ethics, particularly in Aristotelian
and utilitarian approaches. Aristotle begins from the idea that happiness is the highest
good and that excellence of character is the route to achieve happiness.*® Reinach states
that happiness is not the highest good, though he does not indicate what is; perhaps life

is a higher good than happiness.**

Reinach also denies that only the good are happy:
‘[there obtains] here no relationship of being, as so many have proposed’.** Buit is he
correct by his own understanding, and could the good of happiness have a larger role to
play in ethics than he thinks?
First, we must establish what happiness is. Reinach quite perceptively indicates
that happiness is not an emotion or feeling-state (Geftihl). Like emotions, happiness is a
state of being, but it is not simply something one feels, like pleasure, anger, or even joy.
Happiness and unhappiness [reside] in a completely different layer {of the I} to
joy. Happiness and unhappiness are not experiences like moods; happiness [can
be] present before [it is] grasped {...} Happiness relates to the entire sphere of
existence.'?®
If happiness is not an experience, then what kind of state is it? Reinach does not say.
What we can say for sure at this point is that it requires more than the presence of
pleasure or the absence of pain. A happy person has a good existence in ways that are
not expressed in terms of emotion. At the same time, we would suggest that a person
cannot be both happy and miserable. Even though happiness does not necessarily imply

pleasure or cheerfulness, a person who feels bad about his or her life is presumably not

happy. After all, a good life encompassing the entire sphere of existence suggests

123 See above, chapter two, section 2.2.1.2.

124 Certainly, Reinach states, ‘ even [the] unhappiest’ life remains a good in itself. SW. p. 497, paragraph 1;
Appendix (1V).

125 S \W. p. 486, paragraph 2; Appendix (1V).

126 SW. p. 496, paragraph 3; Appendix (1V).
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freedom from great misery and hardship. Happiness can be present before it is grasped,
but it is something that can be grasped once it is present.

Happiness, then, overall, is a good state of existence that can be appreciated by
the happy person. What is a good state of existence? We have three ways to measure
this: in terms of value, in terms of rightness, and in terms of goods. Since happinessis a
state pertaining to the entire sphere of existence, we would suggest that all of these
criteria must be met. A person who is happy has more value than disvalue in his or her
life; more rightness than wrongness; more goods than evils.**’

We till do not feel that a person of good character will necessarily possess an
ideal state of being; that such a person will always be happy. In fact, it seems it might
be even harder for a person who is sensitive to value, and who loves value, to be happy,
because that person will be al the more acutely aware of each disvalue in his or her
world, whereas a person who lacks those traits will be content to overlook those
disvalues. Being contented, nonetheless, is not the same as being happy, either. Reinach
does state that ‘[A] perfectly immoral human being cannot be perfectly happy [because
it is an] essential impossibility that happiness [should be] united with ethical
disvalue’.*® A ‘perfectly immoral’ person, however, is an extreme case, and to be
‘perfectly happy’ is, one would think, a rare thing for any person. We can go further
than this.

Reinach states that ‘Happiness is [a] great good, even if not the greatest. But
[the] quality of goodness that happiness possesses is not to be confused with moral
value'.*° Happiness is good, then, but not morally good: this is not problematic, as the
same is also true of many values (such as beauty and wisdom). Now, a person who

lacks receptivity to value will not appreciate the good and right things that are all

127 This is reminiscent of the view of happiness as a state of blessedness (beatitudo).
128 SW. p. 496, paragraph 5; Appendix (1V).
129 | bid., paragraph 4.
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around him or her. A person, in other words, who wants for nothing and is surrounded
by art and all the finest things in life may take pleasure in all these things, but that is not
the same as appreciating their value in themselves. Likewise, a person who is receptive
to value but does not love it, who even hates it, will not appreciate that which is truly
good. Bearing this in mind, could either of these persons — the kinds of persons
Reinach considers to be morally bad — ever truly be happy? A person might think he or
she is happy, but if happiness is something that can be present before it is grasped, then
it is possible to be deceived over whether one is truly happy, just as it is possible to be
deceived over values and personal interest. ‘In cheerfulness we may find a hint toward
happiness, but [it is] never infallible. Deception [remains] possible. {There is} no
univocal connection, no univocal relationship here’.™** However much good a morally
insensitive person has in his or her life, he or she cannot appreciate that good, and such
a person will never be satisfied with those things that he or she has. Such a person can
sincerely seek happiness, but that search is self-defeating since the person will not
appreciate or be content with true happiness.

On the other hand, the person of good mora character, who appreciates that
which is truly good in life — the valuable, the right, goods in their proper precedence
— could never be content with just an existence of constant pleasure and freedom from
any wants, if it meant being surrounded with disvalue and moral wrongness, or the loss
of goods that stand higher than pleasure. Such a person need not live a life of pleasure at
al to achieve happiness, as long as — in the entire sphere of his or her existence —
there is more value than disvalue, more rightness than wrongness. And such a person

can truly be happy, because unlike the morally insensitive person, the morally good

130 | bid., paragraph 3.
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person will truly appreciate the happy state of his or her sphere of existence, and will
not constantly yearn for more.

We would not go as far as Aristotle in saying that the attainment of happiness is
the ultimate end of ethics. According to Reinach, happiness is not even the greatest
good within the sphere of goods, and it literally does not compare with the separate
concepts of moral value and moral rightness, which it is right and good to pursue for
their own sake. But the attainment of this great good is surely one end to which a good
person, a person who embraces the objective attitude, can turn. After all, ‘it isright that
the moral human being is happy’.***

By following this line of interpretation, we see that the sphere of goods and the
order of precedence among goods can play a much deeper role in ethics than those laid
out for them by Reinach. More than just something to be aspired to, moral goodness

becomes its own reward, as a happy existence is possible only for someone who truly

appreciates value and the morally right.

SECTION THREE
THE MECHANICS OF REINACH'S ETHICS:
MOTIVATION, REFLECTION AND FREEDOM
Reinach acknowledges the problem of freedom or autonomy as an important one for
ethics. He does not, however, see this problem in terms of the dichotomy between
determinism and indeterminism — whether human actions are truly free and
undetermined by causality, or are causally determined in the same way that eventsin the

physical world are. Freely-willed acts are phenomenally authored by the 1;**? from

131 SW. p. 486, paragraph 2; Appendix (1V).

132 [ To the] essential uniqueness of the process of will [belongs the] phenomenal I-authorship of all
genuine acts of willing. Phenomenally speaking [the] grasping of a resolution {to act} goes out from
the | spontaneoudy. {...} Only where [the] | emerges as the spontaneous author {of the act} does
[the] problem of freedom of the will arise. {...} Phenomenal I-authorship delimits the realm of
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Reinach’s perspective, this is where they originate and they cannot be traced back
further. But Reinach also finds that the question of whether or not actions are causally
free is much less relevant for ethics than the question of whether actions are
phenomenally free. Phenomenally free actions are simply those freely chosen by the I,
without any form of necessity or compulsion forcing them to be carried out.

Coupled with this concept of phenomenal freedom is the concept of the personal
structure, sometimes simply called the ‘personality’ (Personlichkeit),**® of the I. The
personal structure is not easily defined; it can be seen as a set of characteristics or traits,
including the values and disvalues of the person, that inform the decisions of each
individual human being. Sensitivity to value and respect for value are both traits of the
personal structure; a person whose personal structure possesses these valuable traits will

evidence them in his or her actions.

3.3.1 AUTONOMY AND THE PERSONAL STRUCTURE

An action is truly free, and is of greatest significance for ethical assessment, if it arises
entirely from the person of the acting subject and is a direct indication of something
about that subject’s personal structure. Many kinds of actions do not fit this description.
If a person jumps in response to a sudden, unexpected sound, like a thunderclap, that
action is not freely taken. It arises not from any kind of rational motivation, but from
what Reinach calls striving or conation (Streben).®* These inclinations, non-rational by
definition, can take many forms. We can consciously will that toward which we have no
inclination; equally, our inclinations can get the better of us, causing us to act without

thinking. Such striving-driven actions are still authored by the I, but in this case, it is

freedom’. SW. pp. 508-9; Appendix (1V)

133 SW. p. 295, paragraph 2; Appendix (I11).

134 Reinach seems to have received this distinction from Pfander’s Phanomenologie des Wollens, first
published in 1900. See Pfénder, Phenomenology of Willing and Motivation, pp. 16-19.
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‘the will-less prey of strivings ;*°

the personal structure of the | is not expressed in
these actions. Thus, ‘[the] boundary of the problem of freedom [runs] between striving
and willing. Strivings [are] viewed by al as univocaly determined’.** Reinach
emphasises that this concept of phenomenal freedom is not limited only to acts of
willing; there are also free acts in which nothing is willed or realised. ‘Turning {one’'s
attention} towards something, affirming, judging, forgiving and so on [are also] all
voluntary acts in which [the] | emerges as phenomenal author.’**’

Reinach holds that while human actions can be ‘forced’, they are certainly not
forced in the sense that one object is forced to move when struck by another. A human
action isforced, if oneis coerced into carrying it out, i.e. if one does not want to act but,
for any reason, one feels that one has no choice. The choice to not act or refrain is
always, in fact, present, and cannot be taken away. ‘Phenomenal necessity’ does not
mean that the action is really inevitable in an absolute sense, only that the subject feels a
compulsion to carry it out. Phenomenologically, such acts are and unfold from a kind of
self-imposed coercion. Phenomenally unfree actions, nonetheless, are dfill
spontaneoudly authored by the I, but a sense of necessitation takes the place of free

138

motivation.” ‘Where |-spontaneity is not [present] at all, freedom [and] unfreedom

have no place.’**
An action that is phenomenally unfree, that a subject is forced to carry out or
that is otherwise not areflection of that subject’s personal structure, can still be morally

valuable or morally disvaluable in itself, but it does not reflect on that person's

character in quite the same way that it would if it were phenomenally free. It would,

135 S W. p. 509, paragraph 2; Appendix (1V).

136 | bid., paragraph 3.

7 | bid.

138 For example, ‘[the] case where the relatives of a man being executed are compelled to come and
watch. Here, unfreedom [reigns], despite I-spontaneity on the basis of an inwardly experienced
necessity fromwithout’. SW. p. 510, paragraph 3; Appendix (1V).

139 S W. p. 510, paragraph 3; Appendix (1V).
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after all, be paradoxical to attempt to judge a person’s character based on actions that
are ‘out of character’. Cases where something is indicated about the personal structure

are the ones that are relevant and interesting for ethics.

3.3.2 ACTION VERSUS PROJECT

We have seen that Reinach identifies actions among the bearers of moral values; the
moral value of an action is the first determinant of whether that action ought to be
carried out.**® However, values are experienced in acts of feeling and grasped in relation
to objects, and when deciding whether or not to carry out an action — the critical
moment of moral choice, which truly reflects on the character of the person — the
action does not yet exist. It is not before the subject, as something that he or she can
intentionally grasp or perceive. Values are only ever experienced in connection with
intended objects, yet the moral value or disvalue of the action being considered does not
yet have a concrete bearer. This is especially significant since the subject is not even
necessarily anticipating something that will exist. If the subject, on reflection, chooses
not to act, the action is never carried out, its value is never realised. Even if the subject
does resolve to carry out the action, this does not guarantee that that action will actually
take place, at the time or in the way that was expected, or in fact at all.

Reinach here uses a distinction between an action (Handlung) and a project
(Projekt), the latter a term introduced by Pfander.*** The action is what one actually
performs; the project is what one resolves to carry out. As such, when one reflects on

whether to act, and in doing so identifies the sense of a moral value or disvalue, what

140 As noted above, Reinach views actions as objects that can exist. As an object that bears moral value
ought to exist, the performance of any morally valuable action is morally right.

141 pfander’s comments on the concept of the project are brief, but match Reinach’s usage of the term.
Pfander describes a project as a ‘certain future behaviour’ that ‘the ego proposes to itself’. Pfander,
Phenomenology of Willing and Motivation, p. 22.
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one feels is the value-character of the project, not of the action that the project may be
realised as. The project exists only as an idea, but nonetheless it has al the existence at
the moment of decision that it will ever have. It may be that one fails to carry out the
project and neither the resolved-upon action nor its mora value is ever realised.
However, something is still indicated about the character of the agent. If a man who is
out hunting shoots and kills another person by accident, then he is at worst negligent
and guilty of manslaughter, but he is not a murderer, as he at no point resolved to kill
another human being. If on the other hand the hunter resolves to commit murder, but
does not carry it out, then his lack of sensitivity to the moral disvalue of his project, or
disregard for that same moral disvalue, is documented in the act of resolving.

Reinach does not make it clear whether projects themselves are genuine bearers
of value. They are not among the bearers of moral value specifically identified by him.
One can imagine saying ‘the very idea of it repelled me’, suggesting that the project,
even as a mere idea that may never be put into practice, can evoke a value-response.
Reinach’s statement that ‘value- and disvalue-character pertain to [a] project by virtue

of its composition’ 12

could be read as meaning either that the project itself is valuable
because of the actions proposed in it, or that the project reflects those values without
being itself valuable, in the same way that an act of willing can ‘inherit’ moral rightness

from the fact that the willed state of affairsisright.'*

3.3.3 CONSEQUENCESAND VALUE-MODIFICATION

The fact that we resolve to carry out projects rather than actions has further
implications. If | consider the project of taking a drive in my car, that project has in

itself an indifferent value-character; that is, it is neither morally valuable nor morally

142 SW. p. 292, paragraph 1; Appendix (I11).
143 SW., p. 336, paragraph 4; Appendix (11).
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disvaluable. We can, for the sake of argument, call the action of driving a car value-
indifferent. Suppose, then, that | resolve to drive as fast as possible for my own
enjoyment, or because | am in a hurry. The action of driving my car remains the same,
and the project of doing so continues to have a morally indifferent value-character. But
now, my actions are liable to put my own life and the lives of others in serious danger.
Can thisreally still be morally indifferent?

To resolve this, Reinach proposes in Uberlegung that the likely consequences —
the danger of causing harm — modify the value-character of the project. An action can
be assessed not only in terms of its own value, but also ‘“in view of” or “in
consideration of”’ certain known circumstances and possible consequences.*** In
Reinach’s example of driving a car too fast, the likely consequences cause an otherwise
morally indifferent act to become morally bad. The value-character of the action carried
out remains unchanged — it is part of the action’s essence — but in resolving to carry
out the project, the subject accepts its secondary consequences along with those that are
willed purposefully. A person who resolves to drive at ‘extraordinary speed’ resolves to
perform a value-neutral action, but also to endanger the lives of others, a decision which
reflects badly that person’s character. We would usually say simply that the person is
driving ‘too fast’ or ‘excessively fast’; the dangers associated with the action are the
reason we consider it excessive.

However, Reinach’s position in Uberlegung seems to be contradicted by his
arguments in Grundziige, where he criticises utilitarianism for concerning itself ‘with
superficial details, [with the] accidental consequences of acts.** ‘In utilitarianism,

there would be nothing so wrong that it could not be made right by its possible

144 S \W. p. 293, paragraph 1; Appendix (I11).
145 S \W. p. 494, paragraph 2; Appendix (IV).
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consequences .**® Thisimplies that there are certain things that Reinach would not want
to be justified or made right because of possible consequences. How can it be that ‘there
is a value-modification of a thing through its associations with others, but there is no
being-modification by any kind of “in view of”,**" if in fact values have real, objective
existence — if the existence of a value can be, as aright state of affairs?

It is possible that these two arguments do not contradict each other, if we
understand Reinach to be referring to a symbolic value-modification in Uberlegung, and
not to an actual change in the value of the action. That is, the value of the action itself
— driving a car — remains value-neutral, but the decision to drive too fast suggests
something about the character of the agent. Any decision that senselessly places other
people in danger could be seen as symbolising recklessness on the part of the agent,
modifying how we assess the moral value of the decision without atering the essential

value-character of the action itself. We will discuss Reinach's theory of symbolic

relations of value in more detail below.*®

3.3.4 MORAL VALUE AND PERSONAL INTEREST

The demand or prohibition experienced on the feeling of a value is not the only kind of
motivational force that can affect our decisions. Reinach also points to a concept whose
development he owes to an early work by Dietrich von Hildebrand: that of personal
interest.**® Where value is the importance or motivational power of an object in itself,
personal interest refers to that which is of importance or has motivational power purely

for me. Reinach is quick to emphasise that this is not a matter of ‘objective and

146

Ibid., paragraph 4.

147 S \W. p. 293, paragraph 2; Appendix (I11).
148 See section 3.3.6.

149 See chapter two, section 2.3.5.2.
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subjective value'.**® For a start, personal interest is not value at al, and cannot be
equated with it. The essence of value is not shared by personal interest. Besides this, to
designate personal interest as subjective as against the objectivity of values is
misleading. There is both truth and falsity, correct recognition and deception, when it
comes to personal interest, as indeed there is with value. ‘ There is atrue interest for me
just as much as there is a true value of the thing in itself’.™ A person can be deluded
into thinking that an action isin his or her own best interest when it isin fact harmful to
him or her.

Personal interest is not felt in the way that values are, and a felt value cannot be
weighed up against a sense of one’s interest, like for like. Personal interest carries no
moral weight and can never take precedence over moral value in moral terms; moral
value takes ‘total ethical priority’ here.® It is not morally bad to act in one's own
interest, but this is true only as long as doing so does not mean acting in a way that is
morally disvaluable.

Although value and personal interest can never be compared or weighed up with
one another, both have a motivationa influence on the subject. ‘If | recognise that a
project is of interest for me, then in this case | hear from the outset the “demand,” or
here, to put it better, the “invitation,” to realise it’.**® Just as the felt moral value of a
thought-of project lends intensity to a demand to carry that project out, so the intensity
of thisinvitation (Aufforderung) depends on the degree of personal interest.

Reinach, nonetheless, indicates that when moral value and personal interest
conflict, a weighing-up takes place ‘in an entirely unique way between utterly different

things. What here makes a preference possible is its own problem, not to be discussed

150 S W. p. 297, paragraph 2; Appendix (111).
151 pid.

152 S W. p. 298, paragrap