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The United S-tates Supreme Court once held that the right of free 
association, like free speech, lay “at the foundation of a free society”1. 
The freedom of association, on any understanding of the concept, has 
become one of the undisputed components of any serious charter of 
human rights, in this century. That does not mean, however, that our 
understanding of this freedom has remained static over this period. In 
fact, what might at first sight appear to be a reasonably straightforward 
concept has been the subject of many doubts, controversies and 
disputes. And while there are very few countries which do not at least 
claim to recognise and protect the freedom of association, it is not 
difficult to pick: out States in which this protection has been somewhat 
hollow or even absent altogether.

In the field of labour law the freedom of association is, of course, of 
fundamental importance, since it is the means of creating the balance 
between empLoyers and employees which is the underlying purpose of 
any legal framework in this area. The way in which this freedom is 
regulated in any given society will tell us more about that society’s atti­
tude towards industrial relations than any other single factor. More 
than anything else, the freedom of association is at the heart of labour 
law as we knc w it today.

The freedom to join unions is protected in one way or another in most 
States of the Western world today. But the methods of protection vary 
greatly, not only between those legal systems which have constitutional 
protection of fundamental rights (including the freedom of association) 
and those which do not, but indeed between those which ostensibly use 
the same method. It is therefore not easy to discover which kind of 
protection is the most effective, particularly since much depends on 
factors such as the nature of the political system or the historical 
development o f the trade union movement, factors which do not 
readily translate from one country to another. That is not to say that 
making comparisons is useless. On the contrary, we can learn a great 
deal from the experiences of other systems. But it is essential to bear in 
mind the limitations contained in such an approach, and to  understand
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that we cannot expect to find ready-made solutions to our own prob-, 
lems.

For the present purposes, it is proposed to examine briefly the protec­
tion of the freedom of association in Ireland and in the Federal Repub­
lic of Germany and to consider the merits of the constitutional 
protection common to both jurisidctions. A comparison between the 
two countries is of particular interest since both have a system of 
constitutional guarantees of fundamental rights; however, these have 
been super-imposed on completely different legal traditions. Despite 
this there has' developed a remarkable similarity of judicial interpreta­
tion in the two jurisdictions, which permits us to draw some basic 
conclusions on the role of Constitutions in this area.

Before going into the substance of the matter, it is necessary to touch 
upon one problem which bedevils any attempt to embark on a serious 
examination of the freedom of association: that is, when reference is 
made to the “freedom of association” is this a reference to a “freedom” 
or “liberty” strict sensu1, or to a “right” or “claim”? Most of the 
literature^ and virtually all the judicial pronouncements4 on the matter 
use the terms “right” and “freedom” as if they were inter-changeable, 
and even the two Constitutions considered below are ambiguous in this 
respect5. In the absence, therefore, of any clear concept and possibly of 
any coherent thinking it is pointless to speculate what the constitution­
al draftsmen or the judiciary had in mind. But that does not mean that 
we must adopt the present conceptual uncertainty. Instead, it is useful 
to state categorically at the outset what our own preference is, even if 
the conclusion cannot always be reconciled with the legal developments 
which have occurred. It is therefore proposed to treat the freedom of 
association as a freedom. The reason for this will become more appar­
ent later; suffice it to say here that the whole concept would be very 
different indeed from the way in which it is understood and interpreted 
today if it were to be seen as a right or claim6.

The question is more than just academic, for the protection given to 
workers and unions can depend significantly on the view adopted by 
the judiciary on the question of concept7. In this way the academic can 
make a valuable contribution to the clarification and development of 
the law.

THE CONSTITUTIONAL PROVISIONS

(i) Germany. In 1945, after the collapse of the Hitler regime, most of 
the German Länder (federal States) of the Western Zones re-enacted the 
spirit, and sometimes the exact wording, "of Article 159 of the Weimar 
Reichsverfassung8 in their State Constitutions. With the establishment 
of the Federal Republic of Germany came the enactment of the Basic
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Law by the Parliamentary Council in 19499. The first part of the 
Constitution is devoted entirely to fundamental rights, even before any 
mention is made of the nature and character of the new State and its 
organs of government. Article 1(1), which provides that “the dignity of 
man is inviolable” , is the foundation on which the subsequent guaran­
tees are built.

The provision relevant to the present considerations is contained in 
Article 9, paragraph 3 of which reads: “The right to form associations 
for the preservation and improvement of working and economic condi­
tions is guaranteed to everyone and for all professions. Agreements 
which seek to restrict or hinder this right are void and measures to that 
effect are illegal. . .”

(ii) Ireland. The Constitution of Ireland (Bunreacht na hEireann) was 
enacted by the People in a referendum on 1 July 193710. I t  was the 
successor of the Constitution of the Irish Free State of 1922. Similar to 
the German Basic Law, the 1937 Constitution contains a section 
devoted exclusively to the protection of fundamental rights11. In 

 ̂ Article 40(3) “the State guarantees in its laws to respect, and, as far as 
practicable, by its laws to defend and vindicate the personal rights of 
the citizen.” Some of these “personal rights” are spelled out in Section 
6(1) of the Article:

“The State guarantees liberty for the exercise of the following 
rights, subject to public order and morality:- . . .iii. The right of 
citizens to form associations and unions.
Laws, however, may be enacted for the regulation and control in 
the public interest of the exercise of the foregoing right.”

The wording of the constitutional provisions in both jurisdictions raises 
many interesting points, some of which cannot be considered here. For 
example, one could ask whether the constitutional protection relates 
solely to the right or freedom to join unions — the only aspect which is 
expressly mentioned — or whether it encompasses additional rights or 
freedoms such as the freedom to bargain collectively or the freedom to 
strike. In this context it is interesting to observe the statement recently 
made by Lord Denning in the Court of Appeal in Britain concerning the 
scope of Article II of the European Convention for the Protection of 
Human Rights and Fundamental Freedoms12. Noting that the Article 
was designe-dl to help the worker to secure “ the protection of his 
interests” , his Lordship found that this must mean that a right to be 
represented by the union of the worker’s choice was also protected. 
Similar statements have been made by academics and some judges in 
both Germany and Ireland. But it would go beyond the scope of this 
paper to consider these questions here. It is therefore proposed to 
examine the nature of the protection of the freedom of association
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rather than, the extent of the freedom. This will be attempted by seek­
ing the answers to three specific questions: t
(a) What protection do the constitutional provisions give against legisla­

tive interference by the State?
(b) What protection do they give against hostile employers?
(c) What protection do they give against trade unions themselves?

A. THE CONSTITUTION AND THE STATE

On the face of it Article 9 of the German Basic Law is much more 
uncompromising than Article 40.6.1° iii of the Irish Constitution. It 
applies to “everyone” (“jedermann”) and to “all professions” and 
appears to allow no derogation. In Ireland the constitutional provision 
is addressed directly to the State: it must “protect” , “defend” and 
“vindicate” the personal rights, and it guarantees “liberty for the 
exercise” of the freedom of association. But on the other hand, the 
freedom to form associations and unions is protected subject to “public 
order and morality” 13 and it may be “regulated” and “controlled” in 
the public interest, though not in a discriminatory way14. The power of 
the State to derogate from the basic provision therefore seems to be 
much greater. In fact, in both cases the position is not quite as it 
appears to be, and judicial interpretation has brought the provisions 
very close together by moving, as it were, in opposite directions.

I t  is of course a general principle that no right or freedom can be 
absolute. In the same sense it is usually accepted that the State can 
regulate the scope and extent of those rights which are protected by the 
law, and a constitutional guarantee has the object of defining the limits 
o f  that regulation rather than prohibiting it altogether. Under the Irish 
Constitution, the question as to what amounts to permissible “regula­
tion and control in the public interest” became the subject-matter of 
litigation very quickly. In 1941 the Government introduced the Trade 
Union Bill which passed into law later in the same year15. Part III of 
the Act set up a Trade Union Tribunal16, the main function of which 
was to be the granting of sole bargaining rights to one or more unions 
claiming to have organised a majority of workers “of any particular 
class” 17. Excluded from this were unions with their headquarters out­
side the State18. Various additional provisions were also included to 
safeguard existing rights and interests19. Where a union was granted a 
determination only it could engage in collective bargaining for the 
benefit of the class of workers in question.. But beyond that, all other 
unions were prevented from accepting into membership any such 
workers from the date of the determination20.

In fact, Part III of the Act had a very short life. Shortly after it came 
into force the Irish Transport and General Workers’ Union sought sole 
bargaining rights in respect of workers employed in the road passenger
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service of Côras Iompair Éireann. The National Union of Railwaymen, 
who also had members employed there, objected and brought proceed­
ings claiming Part III of the 1941 Act was unconstitutional21.

In the High Court Gavan Duffy J. accepted, as he was bound to, that 
Part III amounted to a restriction of the freedom of association, but he 
held that it did come within the “regulation and control” permitted by 
Article 40.6.1°iii. He did so by arguing that the promotion of a small 
number of strong unions would make the individual’s freedom to  join a 
union — such as would remain — more effective. In other words, he 
saying that the worker’s interest in the freedom of association was 
better protected by the strength of the unions he could join than by a 
variety of choice22.

The Supreme Court refused to follow this line of reasoning. Murnaghan 
J., who read the judgment of the Court, put the case thus:

“Both logically and practically, to deprive a person of the choice 
of persons with whom he will associate, is not a control of the 
exercise o f  the right of association, but a denial of the right alto­
gether.” 23

Consequently, the Supreme Court held that Part III of the 1941 Act 
was unconstitutional.

The decision Ln N.U.R. v. Sullivan has been the subject-matter o f some 
debate, and the Supreme Court has been accused of going much further 
than what was envisaged by the Constitution24. If “regulation and 
control” cannot legally be employed by Parliament to combat multi­
unionism, which was a particularly serious problem prior to the passing 
of the 1941 Act25, then how can it be used? On any view Part III of the 
1941 Act must have been suspect, since it set out not merely to  stream­
line the trade union movement, but to do this by seeking to eliminate a 
particular section of that movement26. In that sense the “regulation” 
was undoubtedly discriminatory27. But perhaps the most serious defect 
of the decisiom is not the conclusion it reached but the failure of the 
Court to take up some of the questions the case would inevitably raise. 
One might ask, for example, whether Part III would have stood if it had 
provided for the granting of sole bargaining rights but allowed other 
unions to continue to take new members. Murnaghan J. was anxious to 
point out that the Constitution did not give an “unqualified right”28 :

“There as no doubt that a law may be made dealing with the 
exercise of the right of forming associations and unions if that law 
can properly be called a law regulating the exercise of such right.”

From the decision it is clear that Part III of the 1941 Act was not
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found to be such a law. But the Court issued such a blanket condemna­
tion of the legislation that, it is difficult to see how, if at all, the Act 
might have been saved. The decision is therefore an uncertain guide as 
to how to approach regulatory laws in the future.

In Germany the question has perhaps been tackled in a more satisfac­
tory manner. For a long time it was not raised at all, partly, perhaps, 
because of the very straightforward wording of the constitutional 
provision referred to earlier. The matter was however eventually tested 
in the “Mitbestimmungs” Case29. This case concerned the Co-determin­
ation Act 1976 which, broadly speaking, introduced equal representa­
tion for shareholders and workers on the supervisory boards of large 
undertakings (companies with more than 2,000 employees). A group of 
companies and employers’ associations brought an action claiming, 
inter alia,- that the Act was in breach of Article 9(3) of the Basic Law in 
that it allowed a potential interference of unions in employers’ associa­
tions. It should be noted in this context that German constitutional law 
requires that an association, in order to qualify for constitutional 
protection under Article 9(3), must be independent of the bargaining 
opponent30.

The Constitutional Court used this opportunity to embark on a major 
analysis of the freedom of association. In the course of the judgment it 
identified a “core” in Article 9(3) which cannot be tampered with, 
consisting, it appears, of the freedom to join unions as well as the free­
dom to engage in collective bargaining in an independent manner 
without interference by the State or others. This core, the Constitu­
tional Court held, had not been violated by the 1976 Act. Beyond the 
core it was up to the legislator to determine the scope of the freedom 
o f association; but even here Parliament could impose restrictions only 
so as to protect the rights of others, not merely as a policy decision.31

This form of interpretation could also be used quite sensibly in respect 
o f  the Irish Constitution, which allows regulation of the “exercise” of 
the freedom of association but not of the freedom itself, i.e. the “core” 
in the German terminology. This was perhaps the effect intended by 
the Supreme Court in the NUR case: The State does have a right to regu­
late the freedom of association, but it cannot thereby change the 
substance of the Constitutional protection. Parliament may control the 
right but not deny it altogether.

B. PROTECTION AS AGAINST EMPLOYERS

The German and Irish Constitutions therefore give protection to 
citizens against legislative interference with the freedom of association. 
But both Constitutions go beyond that — they protect the freedom 
against attacks by others as well. This is known as “Drittwirkung”
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(third party effect) in German constitutional law. In Germany this 
arises directly out of the wording of Article 9(3): “Agreements” and 
“measures” which restrict the freedom of association are illegal under 
its terms. In Ireland the matter could have been doubtful, for the 
addressee of Article 40 is the State, but the Drittwirkung has become 
clear at the latest since the cases of Educational Company o f  Ireland v. 
Fitzpatrick (No. 2)32 and Meskell v. Coras Iompair Eireann33.

Apart from the State, and perhaps even more obviously than the State, 
it is against employers that the freedom of association needs the 

, greatest protection. Clearly “yellow-dog”contracts, or dismissals 
discriminatory of union members, or any other anti-union discrimina­
tion in employment in areas like discipline, promotion or training can 
jeopardise the effectiveness of the freedom of association as much as 

' restrictive legislation, particularly if carried out on a large scale. In both 
jurisdictions the Constitution has been successfully invoked against 
employers seeking to prevent workers from exercising their rights. By 
coincidence, two of the main cases in the two jurisdictions concern 
attempts by the State-owned transport companies to violate the free­
dom of association34. In both cases the facts and decisions are not 
strictly relevant to this discussion, but the effect was to give the 
aggrieved plaintiffs a right of action as against their employers based on 
their constitutional rights. The extent of this protection was illustrated 
in particular by the Supreme Court in Ireland in the case of Meskell v. 
Coras Iompair tfireann. In that case the plaintiff’s contract of employ­
ment had been terminated with the required notice, and indeed 
apparently lawfully in every other respect. He had then been offered 
employment on new terms which would have involved a curtailment of 
his rights under Article 40 of the Constitution. He refused and brought 
a constitutional case. In considering the effect of the freedom of associ­
ation, Walsh I. stated in the Supreme Court:

“If the employer dismisses the worker because of the latter’s 
insistence upon exercising his constitutional right, the fact that the 
form or notice of dismissal is good at common law does not in any 
way lesssen the infringement of the right involved or mitigate the 
damage which the worker may suffer by reason of his insistence 
upon exercising his constitutional right. If the Oireachtas cannot 
validly seek to compel a person to forgo a constitutional right, can 
such a power be effectively exercised by some lesser body or by an 
individual employer? To exercise what may be loosely called a 
common-law right of dismissal as a method of compelling a person 
to abandon a constitutional right, or as a penalty for his not doing 
so, must necessarily be regarded as an abuse of the common-law 
right because it is an infringement, and ain abuse of the Constitu­
tion which is superior to the common law and which,must prevail 
if there is a conflict between the two.”35
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The case itself did not concern a claim for reinstatement, but it would 
seem reasonable to assume that such a claim, if made in a proper case, 
could be successful36.

It is perhaps also worth noting that there is in both jurisdictions some 
degree of “extra-constitutional” protection of the freedom of associa­
tion. However, the nature of this protection is somewhat different in 
Germany and Ireland. In Germany the Basic Law is now on the whole 
the only source of the freedom of association. It is not just a guarantor 
of the freedom, but for all intents and purposes the only one. This is 
particularly apparent when we consider the Kiindigungschutzgesetz 
(Protection against Dissmissals Act 1969). The main purpose of the Act 
is to declare void any dismissal considered to be “socially unjustified.” 
The interesting feature of the Act is that nowhere do we find an 
enumeration of dismissals that might be described as “socially unjusti­
fied.” The Act is concerned exclusively with procedural questions, 
leaving it to the discretion of the courts to decide whether any particu­
lar dismissal is socially justified. It is however universally agreed that a 
dismissal for trade union membership or activity is socially unjustified 
and therefore void. But this is based not on the text of the Act but on 
the constitutional protection of the freedom of association. The viola­
tion of a fundamental right can never be socially justified.

In Ireland, on the other hand, the freedom of association is additionally 
and quite separately protected by the Unfair Dismissals Act 1977, 
section 6(2)(a) of which declares a dismissal for union membership or 
activity to be an unfair dismissal37. We have therefore in Ireland, to an 
extent at least, two parallel systems of protection of the freedom of 
association. The extra-constitutional system owes much to the legal 
development in Britian which is now contained in section 58(1) of the 
Employment Protection (Consolidation) Act 197 8 38. In fact the British 
legislation, as it still stands at the time of writing, is guided by a wholly 
different philosophy from that to be found in the Irish Constitution, 
for it is cast in a collectivist frame which leaves little room for individ­
ual rights. Interestingly, the 1977 Act has not taken over the majority 
of the British provisions which spell this out most clearly, such as the 
distinction between independent and non-independent unions39 and 
the absence of protection against dismissal for non-membership of 
independent unions40. If this is to be interpreted as meaning that the 
1977 Act has not adopted the British philosophy, then we are left with 
two systems of protection with much the same purpose and outlook, 
the difference between them being their scope and procedure respec­
tively.

In principle the protection given by section 6(2)(a) of the Unfair 
Dismissals Act was already guaranteed by the Constitution in Article 
40.61°.iii, and it could perhaps be argued that such additional protec-

38 JOURNAL OF IRISH BUSINESS AND ADMINISTRATIVE RESEARCH



TttfcffREEDOM OF ASSOCIATION IN IRELAND AND GERMANY 39

tion, which *0011131118 no reference to the pre-existing constitutional 
guarantee, is not always useful. This would become a problem, for 
example, in ithe case of a person excluded from the statutory protec­
tion41 who anight as a result think that he has no rights at all. It would 
perhaps hare: been preferable for the Oireachtas to have enacted a 
procedural reform only: instead of the present section 6(2)(a), Parlia­
ment could have provided that a remedy under the Act was available 
for a dismissal which violated Article 40.6.1°.iii of the Constitution42.

On the whole the argument may not have much practical significance. 
It is beyond dispute that the Irish Constitution, like its German 
counterparty has in the past been — and could be in the future — an 
effective inst rument for protecting the freedom of association against 
hostile employers. But it is arguable that the existence of this “dual” 
protection may encourage a certain imbalance in the judicial interpreta­
tion of Article 40, since the majority of plaintiffs seeking to rely on its 
protection ate likely to be aggrieved by the actions of trade unions 
rather than employers (in respect of the latter they would turn to the 
1977 Act), thus forcing the courts to concentrate on aspects of the 
freedom of association which are certainly important but should scarce­
ly be its sole thrust.

C. PROTECTION AS AGAINST TRADE UNIONS

It is generally accepted th a t'th e  freedom of association has both 
individual and collective aspects: It protects not only the freedom of 
individuals to form or be members of a trade union but also the free­
dom of the unions themselves to exist and, perhaps, act without inter­
ference by the State or others. This distinction has been made repeated­
ly by the German courts and both aspects have received explicit 
constitutional protection43. In Ireland the question was raised only 
once, and tli en in relation to the provisions of the 1922 Constitution of 
the Irish Free State; in Irish Union o f  Distributive Workers and Clerks v. 
Rathmines Urban District Council44 Murnaghan J. expressed himself in 
favour of a freedom to join unions which was exclusively an individual 
freedom45. However, although there is no express authority for the 
proposition, t here is good reason to believe that the courts would take a 
different line today46.

In most cases the purpose and substance of collective and individual 
aspects of the freedom of association are much the same and so the 
distinction 'will normally be of little relevance. But sometimes the two 
aspects can and do come into conflict, as when a worker wishes to join 
a union which does not want him as a member. And it is in such cases 
that the question arises whether the freedom-of association, which is 
designed at first instance to protect unions, can also be used to protect



workers against trade unions. Here the courts are called upon to balance 
the respective merits of collective and individual freedoms.-

This conflict is at its most serious in the case of the worker who is 
unwilling to become or remain a trade unionist47. If, in the general 
sense, he is to have a right at all, then this is in itself a victory of 
individual over collective freedoms; the freedom not to join a union, 
also known as “dissociation” or “negative freedom of association”, has 
itself no collective element. In fact, both the Irish and German courts 
have recognised the existence of such a freedom. It has been held in 
the two jurisdictions that a compulsion to associate is a denial of the 
constitutional guarantee48:

“The expressly guaranteed freedom to form an association (or to 
join it) pre-supposes by definition the freedom to stay away from 
any association.”49

And similarly:

“If it is a ‘liberty’ that is guaranteed . . ., that obviously does not 
mean that he must form or join associations and unions, but that 
he may if he so wills.”50

It can thus be seen that the courts in both jurisdictions were relying 
heavily on the nature of the freedom of association as a freedom. The 
logic behind the argument would suffer enormously or fail altogether if 
the Constitution were to be seen as protecting a right of association. It 
is all the more disturbing then that the courts in question persisted in 
using both terms interchangeably throughout,5! making it difficult to 
discover the basis for the respective decisions. Subsequent judgments 
have continued the confusion and even added to it.52 Furthermore, the 
Federal Labour Court in Germany also relied on some previous 
decisions in which the Constitutional Court had held that Article 9 of 
the Basic Law protected a “pluralism of associations”53 and on an 
interpretation of Article 9 ( l) ,54 which has nothing to do with labour 
law at all.

There is also another important point which has not been clarified 
sufficiently in either jurisdiction, namely, whether the freedom of 
dissociation, or negative freedom of association, will always be able to 
assert itself where a violation is established. It has already been 
observed that in such cases there is always a degree of conflict. In the 
litigation to date the individual aspect prevailed throughout. But must 
this always be so?

A recent German case provides a good illustration. It concerned the 
demand made by a union in the course of negotiating a collective agree­
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ment that certain extra holiday money, the payment of which had been 
agreed in principle, should go to its members only; non-members would 
receive merely the minimum statutory payment. The employer refused 
to accede to this demand, whereupon the union called a strike. In an 
action brougHut against the union by the employer it was claimed'that 
the strike was. illegal.55 The union in its defence stated inter alia that it 
was in fact exercising its constitutional right to organise in the 
employer’s business. The Federal Labour Court agreed that the case 
involved two aspects:56 (1) an attempt by the union to strengthen its 
position and to ensure its independence and right to exist (we can call 
this the pursuance of the collective freedom); and (2) pressure applied to 
make non-members join the union (this is the suppression of the 
individual freedom). On the facts the Labour Court held that the latter 
aspect was foiemost in the minds of the union leaders and that the 
strike was therefore unconstitutional.

The decision of the Federal Labour Court is now widely quoted as an 
authority for- the proposition that the negative freedom of association 
will always prevail over the positive freedom, or at least over the col­
lective freed com of association. In the submission of the present writer 
that cannot U« correct. What the Court stated was that the union was 
here chiefly concerned with applying pressure on non-unionists. But if 
the union’s primary motive had been to strengthen its position — i.e. 
the pursuances of the collective freedom — of which the pressure on 
non-membeirs was merely a consequence, inevitable but not specifically 
pursued, them the decision could have been different. That would be a 
question of fact to be determined in each individual case. It is 
submitted that this ought also to be applied in Irish law.57 It makes 
little sense to set up the freedom of dissociation on a higher plane than 
the freedom of association and to allow it to predominate in all circum­
stances.58

Although the freedom of dissociation (a term which, it is submitted, is 
preferable to “negative freedom of association”) is the most dramatic 
illustration of the constitutional protection of workers against trade 
unions, it is not the only one. In some recent Irish cases59 the courts 
have considered the constitutional implications of a “right to  work”, 
which may apparently be invoked against a union which refuses to 
admit a worker into membership where such membership is the 
passport to at particular job.60 Whether the concept goes beyond that 
is unclear/1 but as hitherto explained it has a definite effect on the 
scope of the collective aspect of the freedom of association.

Apart from the uncertainty created by the “right” to work (which, in 
any case, does not derive its existence from the freedom of association), 
there does not appear to be any way of using the Constitution to 
compel a naion to admit someone the union does not desire as a
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member. In Ireland this has been expressly stated by the judiciary,62 
whereas the matter simply does not seem to have arisen in Germany.63 
One might be tempted to conclude that this is an example of the 
collective freedom of association being given priority, but of course the 
individual members of the union could just as easily be the holders of 
the predominant freedom.64

CONCLUSION

The above analysis can by no means claim to be comprehensive. It has 
merely attempted to identify some of the issues arising out of the 
constitutional protection of the freedom of association. In relation 
to these issues there is still much which needs clarification, and some 
of the developments need to be further explained by the judiciary. 
Even so, a very similar trend is emerging in both jurisdictions, which is 
characterised by the determination to contain restrictions on the 
freedom of association as well as the concern to safeguard individual 
interests in what is essentially a collective freedom. It has become clear 
that where the freedom is endangered the protection afforded by the 
Constitution operates regardless of the source of that danger; and while 
unions can, when accused of violating the guarantee, throw their own 
legal interests into the balance, they cannot do so to justify a gratuitous 
interference with individual rights.

We should ask, in conclusion, to what extent our constitutional pro­
tection gives us an advantage over jurisdictions such as Britain where it 
is absent. Three points in particular deserve attention:

(i) The law in Britain protects the freedom of association only as 
against the employer, but not as against the State (which it could 
not do anyway), other unions or indeed anyone else. In other 
words, only the employer is seen as the antagonist, and as a result 
the scope of the protection is very limited.

(ii) More notable still is the fact that the present legislation in Britain 
only prohibits anti-union discrimination (in so far as it does that) 
in employment. It does not affect selection for employment. In 
fact there is no reported case in either Ireland or Germany in 
which pre-employment discrimination was an issue, but it stands 
to reason that the Constitution in either jurisdiction could be used 
here. Ordinary legislation, even if it existed, would probably prove 
to be less than fully effective.65 But the absence of any protection 
is very serious since there is nothing to prevent arbitrary rejection 
of union members in a situation where the union may, on account 
of that very discrimination, not have enough industrial muscle to 
do anything about it.
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(iii) The British approach is, by its nature, far less flexible and much 
more piece-meal than that in Ireland and Germany. It cannot 
anticipate or adapt to new situations as can a Constitution pro­
viding for judicial review.

On the other hand, one frequently hears about the apprehension felt 
by trade unionists in respect of the power which the Constitution gives 
to the judiciary. That may or may not be justified, but either way there 
is no indication that the British experience has shown a less intensive 
involvement of the judiciary in the development of the freedom of 
association. It is at least strongly arguable that reservations about 
judicial impartiality would be out-weighed by the danger of State- 
sponsored restrictions on the freedom of association for reasons of 
administrative or economic convenience.

One of the main characteristics of a constitutionally guaranteed right 
or freedom is that it is not subject to shifts of legislative policy or o f 
popular attitudes except where these are reflected in judicial interpre­
tation. In that sense it is fairly rigid and is unaffected by factors such as 
the temporary unpopularity of trade unions or changes in Government. 
It is therefore to be hoped that the constitutional protection of the 
freedom of association will if anything be intensified and that it will 
lead to an increasingly effective implementation of the rights o f 
workers and trade unions. Without a secure freedom of association 
there can be no socially acceptable system of labour law.
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